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PROCEEDI NGS

MS. BROWN:. Welcone, ny nane is Lisa Brown. [|'m
the acting executive director of the Anmerican
Constitution Society. On behalf of ACS, | want to
wel cone all of you here today.

We're excited to be partnering with the
Constitution Project on today's panel, which |I'm sure al
of you will agree is going to address one of the nost
i nportant issues of our tine.

And today's panel is an exanple of what ACS is
doi ng around the country: focusing attention and
bringi ng expert voices to bear on the nost critical |ega
and policy issues of our day.

| hope all of you will join us again, June 18 to
20, for our national convention when we w |l address not
only gay marriage, but, also, issues ranging fromthe
| egacy of Brown versus Board, to Enron, to civi
liberties issues follow ng Septenber 11, to the history
of the 14th Anmendnent.

Many of you, | know, are famliar with ACS. For
t hose of you who are not, there is literature outside.

Pl ease pick it up on your way out. And | want to now
turn things over to G nny Sloan who founded the
Constitution Project in 1997 and is now its president, as

well as serving on its Board of Directors.



G nny |l eads the Constitution Project with
passi on and the wi sdom that comes from years of
experience working on constitutional and civil rights
issues in all three branches of governnent and the
private sector. The Constitution Project's lucky to have
Gnny and we're thrilled to be working with her. G nny.

MS. SLOAN: Thank you, Lisa. You nake ne fee
hope. Good afternoon. And on behalf of the Constitution
Project, thank you very nmuch for com ng and thank you,
especially to ACS for co-sponsoring this event with us.

Seven years ago, the Constitution Project
assenmbl ed a philosophically diverse and
bi - parti san, blue-ribbon commttee to address the
expl osi on of proposed constitutional amendnents on al npbst
every concei vabl e topic.

Since our country was founded, there have been
over 11,000 constitutional anmendnents that have been
proposed; yet, only 27 have been actually adopted and
have become a part of our Constitution.

The comm ttee nmenbers were concerned--the
favored, first-step panacea for all societal ills,
whet her or not there were other ways to address those
ills.

"Great and Extraordinary Occasions” is the
result of the commttee's deliberations and there are

copi es out there and, nore inportantly, there are bl ack-



| etter guidelines, just one sheet of paper that if you
want to use to follow along in the discussion, please
hel p yourself, they're out at the table out in front.

As | nentioned, these guidelines are going to
formthe basis of our discussion today. They are sinply
guestions that we urge policy nakers on the federal and
state | evel --and, also,
citizens--to ask thensel ves before deciding whether or
not to support a constitutional anmendnent.

So we hope that you will join our panelists
t oday applying the questions to the proposal on same-sex
marriage that is before us today.

| doubt if there's anyone better to lead this
di scussi on than our noderator, Harvard | aw professor
Charles Ogletree. Professor Ogletree is the Jesse
Cl emente Professor of Law and Vice Dean for Clinica
Prograns at Harvard. He is, as many of you in this
audi ence know, a prom nent |egal theorist, who's made an
i nternational reputation by taking a hard | ook at conpl ex
i ssues of law and by working to secure the rights
guaranteed by the Constitution for everyone equally,
under the | aw.

| would also like to mention that Al Deli berate

Speed, which is Professor Ogletree's new book is out
front if anyone is interested in purchasing a copy, you

shoul d nmake out your checks to the Washi ngton Bar



Associ ation. And we are just so grateful to have Charles
gl etree here to noderate this discussion. And with
that, I will turn it over to you.

MR. OGLETREE: Thank you, G nny. Wlcone to
this wonderful programthis afternoon, and |'m deli ghted
to noderate it.

| want to say a word about the four panelists,
starting with the panelist to ny far left, I'm speaking
where they are seated, as opposed to their political
perspectives, so | want to nmake that clear before we go,
because he is to your right, but he's sonewhere in the
m ddle. M dear friend and col |l eague, Professor M ke
Sei dman, who is a professor of |aw at Georgetown Law
Center; teaches Constitutional Law, Crim nal Law and
Procedure; graduate of the University of Chicago and
Harvard Law School; clerked for Judge Skelly Wight on
the D.C. Circuit and Thurgood Marshall in the Suprene
Court; then did his nost inportant work, ever: he was
(as | was) a staff attorney at the D.C. Public Defender
Service for many years before accepting a position at
Geor get own, where he teaches and has aut hored books on
constitutional law and articles on crimnal justice and
constitutional law, [including] recent books, Qur _

Unsettl ed Constitution: A New Def ense of

Constitutionalismand Judicial Review, published by Yale




in 2001 and Equal Protection Under the Law, published by

Foundation Press, in the year 2002.

Next to Mchael, is Walter Berns, who is the
John Ain University Professor eneritus at Georgetown
University; a resident scholar at the Anmerican Enterprise
Institute. He's taught at the University of Toronto;
Chi cago; Cornell; and Yale Universities, earning his
Ph.D. at the University of Chicago. He's also been a
Guggenhei m Rockefeller, and Ful bright Fellow and a Phi
Beta Kappa | ecturer and is the author of many books and
articles on Anerican governnment; on politics, including,

the books I n Defense of Liberal Denpbcracy, The First

Amendnent and the Future of Anmerican Denpbcracy, Taking

the Constitution Seriously, For Capital Puni shnent, and

Maki ng Patri ots.

Next to himis fornmer Congressman M ckey
Edwar ds, who this past January joined the faculty of
Princeton University's Whodrow W1 son School of Public
and International Affairs; he's also affiliated with the
school's Center for the Study of Denocratic Politics.
Congressman Edwards was the John Quincy Adans Lecturer in
Legislative Politics at Harvard's J.F. K. School, where he
taught for nmore than a decade. Before that, he was a
menber of Congress for 16 years and a seni or nenber of

t he House Republican Leadership.



He's been one of three founding trustees of the
Heritage Foundati on; national chairman of the American
Conservative Union; and national chairman of the United
States G obal Strategy Council.

Next to Congressnman Edwards is Professor Deborah
Hel | man who is a professor of |law at University of
Maryl and School of Law, she's been teaching there now for
a decade. She's a graduate of Dartmouth Col | ege and
Harvard Law School. She also has a Master's in
Phi | osophy from Col unmbi a University; and her research
interests are in areas of articulating the criteria for
di stingui shing wongful from perm ssible discrimnation.

And she will be continuing her studies next year
at Harvard; returning as a faculty fellow at the Center
for Ethics and the Professions at Harvard University.
And she'll be witing a book on general theories of
di scrimnation. She also wites about noral and | egal
limts that ought to constrain clinical, medical
research.

Pl ease join nme in welcomng all our panelists
t oday.

[ Appl ause. ]

MR. OGLETREE: There are two big questions here,
and we're going to try to address both of them The way
this is phrased is actually in the opposite order. The

central question is: When should the Constitution be



amended? And then the nore inportant question is, how do
we address the issue of the federal marriage amendnment
t hat has been proposed and that's being wi dely di scussed?

Each of the panelists are going to take a few
m nutes to give you a broad overview before I'll ask a
few questions. And then we'll conme to you.

| want to rem nd the panelists and the audience,
it's very inmportant since this session is being recorded
that you speak clearly into the m crophone for that
pur pose and that you also, try to be as specific as you
can in your comments and in your questions.

"' mgoing to start with Professor Seidman,
because he is one who's played an inportant role in a
docunment called "Great and Extraordi nary Occasions," a
docunment that is the product of work between the Citizens
for the Constitution (fromthe Century Foundation and the
Constitution Project) and ask Professor Seidman, if he'l
give us an overview about this commttee's work before we
tal k about the specific questions. M chael?

MR. SEI DMAN:  Thank you, Tree. | nentioned to
Tree before we started, although, both of us were at the
Publ i c Defender Service, we did not overlap. M service
t here was roughly contenporaneous with the Spanish
American War. He cane a little |ater.

Because of the nature of this event, |'m not

goi ng to address questions about whether this amendnent



is bigoted; whether it's honophobic; whether the people
who are witing it are weaking havoc with the private
lives of American citizens for political gain. Although,
| think, in the long-termthose questions actually are
nore i nportant, not whether it should be adopted.

But for our purposes, the nore serious charge
agai nst the authors of this anmendnent is that they're bad
| awyers. We can go through the individual guidelines
during the course of the discussion if people are
interested. But | think you m ght be able to summari ze
what the guidelines say, really in a single sentence, and
that is: For goodness sake, before you anend the
Constitution, think about what you're doing.

And that's, of course, what | awers are supposed
to do: think about the way you're using | anguage; what
out cones you want to achi eve; whether the | anguage
achi eves the outcones, and so on. And | think the nost
wi dely tal ked-about anendnment, the Miusgrave Amendnent,
sinply fails that test.

So, the amendnent is strikingly unclear about
whet her it's designed sinply to nake a single word
unconstitutional, that is to say: marriage. O whether
it's designed to nake the reality of marriage
unconstitutional, whatever it's call ed.

The anmendnment is al so uncl ear about what that

reality is. It speaks about the “incidents of marriage,”

10



but doesn't say anything about what counts as an
“incident of marriage.”

The anmendnent is very unclear about whether it's
meant to outlaw, sinmply, judicial inposition of gay
marriage or a |legislative decision regardi ng gay
marriage. |It's unclear about whether it's neant to
control the states or sinply control one state inposing
it's view on anot her state.

Per haps, nobst egregiously, the authors of the
amendnment haven't thought through the fact that the
amendnent | eaves in tact the Supreme Court's recent
decision in Lawence v. Texas. Law ence, of course,
struck down the Texas crim nal prohibition against
sodony. So, when you put the anmendnent together with
Lawr ence, you have the follow ng bizarre situation: On
t he one hand, there is an absolute constitutional right—
unbri dgeabl e--to have sex with conplete strangers in an
unl ovi ng casual relationship. But on the other hand,
there's an absol ute constitutional prohibition against
peopl e getting together in stable permanent, |oving and
enpat hic rel ationships. [In other words, the anendnent
taken with Lawence constitutionalizes the one-night
stand. [Laughter.] | wonder whether the franers of the
amendnent really neant to do this.

| think there is a final irony here, which ||l

just nention and then I'lIl stop. Many of the advocates



of the anmendnment purport to be conpl aining about judicial
activism that the revolution that's occurring, with
regard to our attitude toward gay nen and | esbians is
being | ed by judges, rather than political officials.
And there nmay be something to that conplaint. But
judicial activismdoesn't come fromno place. Judici al
activism arises because the people at sone earlier tinme
draft constitutional |anguage which is broad, vague,

anmbi guous, and, in order to be applied, has to be
interpreted in sone way by courts. It is an irony
bordering on contradiction for the franers of this
amendment on the one hand to conpl ain about judici al
activismand then, on the other hand, to advocate
adoption of an anmendment that is so open textured and so
unclear as to its neaning that inevitably courts will be
free to do al nost whatever they want to, should the
amendnent be adopt ed.

MR. OGLETREE: Dr. Berns, let me ask you, if you
want to address any of the broad issues about this?

DR. BERNS: [t's my turn now?

MR. OGLETREE: Yes.

DR. BERNS: Let ne begin by saying, for ny sins
about 20 years ago, | served a termas the Anmerican
Representative of the Human Ri ghts Conm ssion in CGeneva.
VWil e there, | had occasion to count the nunber of

countries in the world--and as | recall, there were, then



about 164, 165; there are nmore now. O that total nunber
of 165 countries, let's say, all but six had a witten
constitution.

Over half of those witten constitutions have
been witten since 1974, which struck ne as interesting,
froman American point of view, because at that tine,
ours had been going on for alnpbst 200 years. And it's
now over 200 years. So there's sonething to be said for
t he Anmerican Constitution.

|"minterested in preserving it. And one way
you preserve the Constitution is to prevent anendnents to
it. So, |I've been opposed to anmendnents, in particular
and in general. | was opposed to the so-called Equa
Ri ghts Amendnent a few years ago, because of its failure
to specify what rights we were to equally enjoy. And it
seened to ne that was sinply an invitation to the judges
to do what they naturally do anyway.

More broadly, |'m opposed to constitutional
amendnents for reasons given by Janmes Madison in
"Federalist No. 49." Those of you who have read that and
remenmber what he said. He was responding to a proposal
of Thomas
Jefferson--in a way his mentor--but Madi son was
infinitely wiser politically than Thomas Jefferson.

And Jefferson had the idea of frequent

constitutional amendnents. And in Federalist 49, Mudison
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gives his reasons why that's a bad idea. It's a powerfu
statenment. | won't even try to paraphrase it, I'll try
to generalize his argunent in a kind of nmetaphor.

In a way, Madison conpared the Constitution to a
pl ant or a seedling or a young tree. His argunent was,
if you pick up that tree too frequently and examne its
roots, eventually, you're going to kill it. He felt that
too frequent anendnments to the Constitution would kil
the Constitution, and he wanted it to be preserved.

That has been ny attitude forever. That's why |
bel ong to this organization originally. | just |earned
fromGnny that | was one of the founding nmenbers of it.

Now, | find nyself having to make an exception.
And | object to what that judicial--the four nmenbers of
t hat Massachusetts court did and | amin favor of an
amendnent. Not the Miusgrave Anendnent, | think there's
no point in wasting any time here tal king about that
Amendnment. That amendnent is, in effect, a violation of
the Constitution because it deprives the states of the
power that belongs to the states.

And besides that, to quote Bernie Woster, that
shot's not on the table. So there's no point in
di scussing that amendnment.

| have anot her anmendnent that we of the American
Enterprise Institute have devised and | would like to

read it to you.



It reads as follows: The United States
Constitution shall not be construed to require any state
or territory to give effect to any public act, record, or
judicial proceeding respecting a relationship between
persons of the sane sex that is treated as a nmarri age
under the laws of another state or territory.

To put it sinply, what this proposed amendnent
does is to constitutionalize the Defense of Marriage Act-
-DOVA.  When that Act was originally adopted by the
Congress, | had sone doubts about its constitutionality,
t hose doubts are now shared by a |lot of fanous | awers,

i ncludi ng col | eagues of Professor Ogletree of Harvard.

think one has to respect those doubts, because | think
there is some reason to doubt the constitutionality of

t hat Act.

But if you want to protect sone parts of the
country from a decision nade by four menbers one court in
Massachusetts, as | do, | do not think it's proper for
t hose four judges up there to inpose on other parts of
the country a view of this institution. And the only way
you can nake certain that these justices or these judges
in Massachusetts do not succeed in inmposing their view of
this ancient institution of marriage on states, such as,
say, Al abama and Texas, other Southern states that are
vehenmently opposed to this--if you want to preserve

tranquility in this country, then it seens to ne one way

15



to do that is to adopt the anmendnment that | have proposed
here.

All it does is to say a state does not have to
give full faith and credit to a decision of the
Massachusetts court. What's so radical about that?

MR. OGLETREE: Thank you. Congressman Edwar ds.

MR. EDWARDS: Thanks. The issue obviously
before us--it's either not gay marriage or it is
certainly bigger than the issue of gay marriage--and the
issue, as | see it, is whether or not we should proceed
to change the fundanental nature of the United States
Constitution, which is what some of the gay marriage
prohi bition proposals would do.

There is an underlying tension that exists in
the United States between two of these great ideas that
we revere: One of themis the idea of constitutionalism

which puts limts--is very limting on the power of

people in office and, also, limting on the ability of
the majority to inpose the mpjority's will on the
mnority.

And that is why the Constitution is not a
statute. It's not a city ordinance. The Constitution is
a fundanmental foundational and structural docunment that
is very different fromthe concept of pure
denocracy--letting the people rule. It makes no

difference if you take the constitutional point of view,
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whet her overwhel mng mpjorities of the American people
are for a prohibition on gay marri age or not, because
that's not the systemthat the founders set up.

The problemthat | have as a constitutionali st
is that whether it is the Misgrave Amendnent or anot her
amendnment that would set out to enmbody in the
Constitution what is the proper social relationship
between different peoples is a trivialization of the
Constitution. It changes the Constitution fromthe
overarchi ng systemthat governs how the state relates to
t he people, into a nmeans by which individuals, if they
get enough votes and enough support can create the soci al
structure, the social fabric that they would like to
i mpose on their neighbors.

Now, this nmay be a bit of a stretch, but it
occurred to ne that the founders actually westled at one
time with this question of whether or not one should
proceed to create the ideal social structure that they
m ght have envisioned by putting sonmething in the
Constitution. And that was on the question of religion.

And t he founders decided, we're not going to
touch that, it is not the place of this Constitution to
tell people whether they should be religious, what
religion, irreligious, atheist, whatever. That is the

kind of an issue to be dealt with in the Constitution.
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Now, if | can |l ook nore specifically for a
nmoment, just at the--because we've got a very short time-
-just at the proposals that are before us in terns of
this particular Arendnent. It seenms to me they fall
short. You've seen the guidelines that we have put out
fromthe Constitution Project listing eight different
criteria that should be net before the Constitution is
amended. And it seens to ne that these anmendnents fail
in at least two particular regards: One, is that they
are fundamentally different in nature fromthe rest of
t he Constitution.

The rest of the Constitution underlines--I
happen to be of the belief that the Constitution does not
grant rights, it spells out rights that we al ready have--
but it underlines a nunber of very specific rights of the
people. This would be the first time, other than the
only amendnent that was ever quickly repeal ed by the
peopl e, that the Constitution was used to try to
determ ne how people led their lives. | think it is so
fundamental ly different fromthe rest of the Constitution
that it fails on that regard of neeting our standards.

And the other standard where I think it fails is
t hat we propose that even though sonme anmendnents may be
proper and just, you should not undertake a
constitutional amendment until all other avenues have

been exhausted. This is to begin at the beginning. You



don't amend the Constitution first. |In fact, not only is
it true that the other avenues have not been exhaust ed,
just the opposite has happened.

The Defense of Marriage Act, passed by Congress,
signed by President Clinton, has not been overturned.
Perhaps there are scholars who think it will be. It
certainly has not, yet. [It's still the law, it's still
on the table.

States that do not want to recognize, say
Massachusetts |law on marriage, are acting already in
their state constitutions and their state statutes to
provi de that they don't have to. There's a strong |egal
argument that the full faith and credit clause doesn't
apply to these kinds of issues anyway.

And so, it seens to nme that we have two
problens. One of themis that the Constitution is not
for things like this. That's not why we have our
Constitution. And the second is, if you accepted it as a
potentially acceptable amendnent, it fails to neet the
criteria of being the last resort or of being in harnony
with the nature of the rest of the docunent.

MR. OGLETREE: Thank you. Dr. Hell man.

MS. HELLMAN: |1'm going to speak to one of the
ot her gui delines, which is, how does the proposed
amendnment nmesh with other parts of the Constitution. And

the parts | want to focus on are, in particular the equal
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protection clause, but what | have to say would be
equal Iy applicable to the due-process clause or, really,
ot her aspects of the Constitution.

And when you think about--let's just take the
equal protection clause, as an exanpl e--when you think
about it, you know, fromthe 14th Anmendnent, nor shal
any state deprive to any person within its jurisdiction
t he equal protection of the |aws--obviously, there's been
wi de rangi ng controversy about what that anmendnment
requires, both on the courts and anong acadeni cs and
citizens. W can all envision--imgine |ots of,
particularly recent controversies about what that
anmendment does or doesn't require.

But one thing | think about which we can all
agree and one thing that's notabl e about that anmendnent,
as well as sonme others--and this dovetails very well with
the remarks you just heard--and that's the sort of open-
ended and sonewhat vague nature of the | anguage of the
amendnent. \What does it nean to say no state shal
deprive to any person the equal protection of the |aws?
VWhat does equal protection require? That's pretty open-
ended, vague | anguage.

I f you think about the fact that such open-ended
vague | anguage was deli berately chosen, you want to say
to yourself: what noral commtnents are enbodied in that

or exenplified in that choice of such vague and open-



ended | anguage? And | would say, too, which are

i nportant in assessing this particular proposed
amendnment. And that is, that the 14th Amendnent enbodies
a kind of nmoral humility about our ability to know at any
particular time whether a particular practice does or
doesn't violate what it neans to treat people wth equal
protection of the laws. So, a noral hum ity about our
ability to know that we've got it right at any particul ar
juncture.

Combi ned with a kind of faith or commtnment to
noral evolution; that is, over time we've actually
changed our views about what equal protection requires.
You only need think about issues |like state-sponsored
raci al segregation, which at one tinme were not viewed as
a violation of equal protection and now are viewed as the
paradi gmatic exanple of a violation of equal protection
to see that, as a comunity or as a people we've evol ved
in our conception of what constitutes a violation of
equal protection.

So, without getting into controversial positions
about what equal protection requires, about which,
obvi ously, | imgine, we disagree, | think we can al
agree that the provision contains vague or open-ended
| anguage and that that reflects a kind of noral humlity

and a commtnent to noral evol ution.
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And if you think about those two things and then
you bring forth this proposed constitutional amendment
one thing striking about the proposed constitutional
amendnent, and that is that it rejects both of those
conmmtnments to noral humility and noral evol ution,
because it tries to fix, at one particular tine a
comm tment, an idea about what equal protection requires.

One way, though | agree with M ke, the anmendnent
i s sonmewhat vague itself, | think if we take it at its
word of what we know it intends to do, it clearly intends
to say that |laws that outlaw sane-sex marri age that
require marriage to be between opposite-sex couples,

t hose kinds of |aws do not constitute a violation of
equal protection.

And, obviously, the Massachusetts court,
interpreting its own constitution, but took a different
vi ew about what equal protection requires.

So, what the proposed anendnment does is, it says
that interpretation of what equal protection requires is
off the table; that can't be what equal protection
requires. So it tries to fix, with a specificity one
particul ar understandi ng of equal protection for all
time, or at |east until the amendnent is further anmended
or the Constitution anmended agai n.

So it enacts a kind of nmoral hubris in place of

the noral humlity that enbodies the 14th Amendnent. And
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it also rejects the idea of noral evolution by fixing it
as a part of the Constitution, rather than as a part of
regul ar | aw.

And | would say the sanme could be said about
ot her parts of our Constitution. | pick equal protection
because that conmes imediately to m nd, but there are
ot her parts of our Constitution that are equally open-
ended. That's an aspect of constitutionalism | think.
And the amendnent is troubling in rejecting those
aspects.

MR. OGLETREE: Thank you very nmuch. My first
gquestion--and I'1l ask a few non-threateni ng questions--
but clarifying questions to ny panel. | don't like to be
threatening, | just like to clarify. Now, |'ll start
with Dr. Berns and then ask anyone to respond to Part-B
of my question to Dr. Berns.

Part-A is this: Your exception to your | ong-
hel d vi ew about not amending the Constitution and the AEI
amendnent that you propose--you gave a very specific
conplaint to justify it. That is: you said four judges
of the Massachusetts Supreme Judicial Court issued this
decision as they did in the Goodrich case and that's part
of your response in proposing a rarely-sought,
constitutional anmendnent.

Does it matter that there were four judges--

would it matter if it had been unani nobus? And would it
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matter if this had been Al abama or M ssissippi or North
Carolina, rather than Massachusetts? That is: is your
concern factual, in terms of your objection, to what
happened in Massachusetts? O is it nore philosophical,
no matter who woul d have deci ded a case based on what the
j udges thought was the appropriate constitutional venue?
So, that's the question.

So, that's the question. Let ne ask the second
guesti on because once you respond, | want the other
panelists to respond to that.

DR. BERNS: The answer to that is, no.

MR. OGLETREE: Okay, and so | want you to
el aborate on it. And here's the second questi on:
Doesn't Dr. Berns have a good point? That is that there
have been incredible efforts in recent years to anmend the
Constitution--flag desecration; bal anced budget; term
l[imts; tax increases; facilitation of state-proposed
constitutional amendnments; victinms's rights; religious
equality; the Electoral Coll ege; canpaign finance, over
and over and over again, anong many others. And he says
that we don't normally anmend the Constitution, he would
oppose those. And he's follow ng Janes Madison's view in
"Federalist No. 49"--it has to be a great and
extraordi nary occasi on.

So, isn't he right that we don't do this

lightly? And this is different? So, Dr. Berns, let nme



see if you can explain the decision. What's so speci al
about what Massachusetts did that nmakes you defy your

| ong-hel d belief that we should not tinker with the
Constitution?

DR. BERNS: Fair question. | suppose |I'm
concerned nostly with peace in this country. And | have
a nenmory of--all of us should have the sane nmenory- - of
what happened when the Suprenme Court handed down the
decision in Roe v. Wade. A very unpopul ar decision in
sone parts of the country, especially, leading to al
ki nds of angui sh and all kinds of disruptions, including

mur der .

| don't want anything like a repetition of that.

And it seens to ne that we ought to respect the honest,
| egiti mate opi nions concerning the institution of

marri age held by large nunbers of people, in certain
areas of the country, especially.

My anmendnment woul d | eave Massachusetts to do
what it would want to do; and Oregon can go its own way,
so far as I'mconcerned. Well, it just seens to ne that
t he people of Oregon and of Massachusetts ought to
respect the opinions of people in Tennessee, Al abama, and
Texas, M ssissippi, and so forth.

And | think there's a real possibility, as |
| ook at public opinion in this country, a real

possibility of real disruption in this country;
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| awl essness in this country; if there's no way of
stopping this Massachusetts decision fromaffecting the
institution of marriage in other parts--in other states.

And ny amendnent--all | would do is say, if a
state does not want same-sex narriage, it has the
constitutional authority not to want it. That's all ny
amendnment woul d do.

MR. OGLETREE: Okay, let me just ask one further
clarification, then: |f the Massachusetts |aw was not
appl i cabl e outsi de of Massachusetts, you would not be
proposing this constitutional anmendnent?

DR. BERNS: Y all can do what you want to do in
Massachusetts, right.

MR. OGLETREE: No, but is the answer if it only
applied to Massachusetts, you would not violate Madison's
advi ce?

DR. BERNS: No, no, no, of course not, because
it's not amending the Constitution.

MR. OGLETREE: Okay, then the broader question.
Dr. Berns is clear that this is an exception. This is
t he extraordi nary occasion, and that is that there have
been many occasi ons where even popular will suggested we
shoul d change the Constitution. He is opposed to that.
This is a case that's different from many of those others
that we've cone before--responses? Yes?

DR. BERNS: | think the Constitution had to--



MR. OGLETREE: It was to the other panelists to
respond to your viewthat this is rare. This fits the
Madi son excepti on.

MR. SEIDMAN: |'d like to nake two points, if |
could: First, when Walter was tal ki ng about peace and
di sruption and viol ence and so on, | have to say the case
t hat went through ny m nd was not Roe v. Wade, it was
Brown v. Board of Education. And it is, really, striking
that what Walter just said is exactly what people from
Sout hern states said in 1954. They said, “You know, if
Massachusetts wants integration that's fine, but we have
our way in M ssissippi, and Massachusetts shouldn't force
it on us.”

The second point | want to make is--1 want to
reinforce M ckey's point about the guideline that says we
shoul dn't anend the Constitution unless we really have
to--This is not a great and extraordinary occasion if
it's conpletely unnecessary. And |I'mnot an expert--|I
have to tell you--1'mnot an expert on the full faith and
credit clause, but | know a little about it. And, in
general, the court has not treated nmarriages as judgnents
under the full faith and credit clause. So, in general,
states don't have to recognize marriages any way.

Moreover, the full faith and credit clause gives
Congress the power to determne the full faith and credit

given to state judgnents, even it is a judgnment. So, |
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think it's quite unlikely that DOVA, the Defense of
Marriage Act, woul d be declared unconstitutional, except,
maybe, on equal protection grounds. In which case, gay
marri ages, thensel ves, would be constitutionally
protect ed under those grounds.

So, you m ght ask, well, what's the danger in
doing this in advance, just in case they strike it down?
It seens to ne the danger, again, is illustrated by our
experiences with the civil rights novenent.

You know, before 1967, it was very uncertain as
to the obligations of states to give full faith and
credit to inter-racial marriages. And there was a | ot of
confusi on and unhappi ness fromthe various states about
whet her they had to give credit to those or not.

| magi ne where we would be today, if a
constitutional anmendnent were adopted in response to
that, that said that no state should be obligated to give
full faith and credit to an inter-racial marriage
perfornmed in another state. That would have been a
terrible thing, precisely because of Deborah's point. It
woul d have frozen a particular--and, in nmy view -

i nsidious noral and political view into our founding
docunment instead of allowing it to evolve over tine.

MR. OGLETREE: Let ne ask Dr. Berns to respond

to your comments.
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DR. BERNS: Loving v. Virginia took care of
t hat .

MR. OGLETREE: It did, but his question is, the
two questions, Brown was one exanple in 1954 about the
reaction to an unpopul ar decision, the public's view was
different fromthe Court's view. And the second question
was whether or not the idea of a constitutional anmendnment
to address the issue of inter-racial marriage is
different fromyour anmendnent to address sane-sex
marriage. Dr. Berns.

DR. BERNS: The race question is sinply by
itself in this country. And there's no point in
suggesting that, because |'m opposed to universali zing
sane-sex marriage, | would be opposed to getting rid of
sl avery or be opposed to Brown v. Board and so forth and
so on.

We fought a civil war over that issue and there
were certain questions left over that after the war; then
Brown agai nst the Board of Education settles one of those
gquestions. And we're, on our way, | suppose to settling
some of the others.

l"mquite aware of the disruption caused by
Brown v. Board. That's sonething el se.

What was the other question about?

MR. OGLETREE: You've answered both of them

Congr essman Edwar ds.



MR. EDWARDS: Well 1 had two reactions. And
comng to this nmeeting, | was hoping this wouldn't
happen, because | really hate finding nyself in a
position of disagreeing with Professor Berns because |

teach his stuff all the tinme, especially Taking the

Constitution Seriously, because it was an absolutely

mar vel ous book, but | want to at | east nake two points:
One of themis sinply timng. And that is that perhaps
t he anmendnment Professor Berns is proposing should wait
until we see whether, in fact, the Defense of Marriage
Act is overturned. Because | think it may be prenmature,
to just sinply assune that there's a need for sonething
di fferent.

But | am struck by--1 really believe the
Constitution has a very special kind of a purpose. It is
i mportant to maintain peace in the streets. But that's
not the purpose of the Constitution. 1In fact, many of
the things that we hold the nost dear, tend to create
violence in the streets.

We've tal ked about the race issue. | don't
necessarily agree that the race issue is that special.
You know, we've had the sanme problem when it was proposed
t hat wonmen shoul d have full and equal rights. And the
mal e society that had existed for al nbst 200 years
excl udi ng wonen, even fromthe right to vote, didn't

particularly like that. And there was a |ot of
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opposition. People like Alice Paul were treated very,
very violently.

Vi ol ence that net workers who clainmed the right
to strike. |1 don't think that keeping the peace is a
sufficient reason to change the basic structure of our
system

DR. BERNS: A comment, the Preanble to the
Constitution nentions, as one of the purposes of
it--the Constitution--donestic tranquility.

MR. OGLETREE: Professor Hell man, do you have a
response”?

MS. HELLMAN: | have one small conment, which
is, I do wonder a little bit about the full faith and
credit issue--not the constitutional issue, but whether
the idea that some states that oppose gay marriage woul d
have to recogni ze the marri ages of Massachusetts, etc.
woul d be as disruptive as we inmagine, in that, part of
why states object to the idea of recogni zi ng same-sex
marriage is they want to make a pronouncenent about what
marriage neans in their state. And they still get to do
that. They still get to say--unless the Court were to
stri ke down the current marriage |aws on equal protection
grounds, but given where we are now-they still get to
say marriage i s between a man and a woman. It's just
that as to sonme of the |legal protections that marriage

offers, the state of Al abama has to give deference to the
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Massachusetts court and |let that couple who conmes down to
Al abama, you know, pass their property on in this way or
that way. But those are very, sort of under-the-surface
ki nds of actions. Not that they're not inportant.

| think that the objections are nore about what
ki nd of statenent Al abama wants to make about marri age,
and they still get to make those statenments. You can't
get married in Al abama, unless you conply with the
Al abama | aws.

So, | don't knowif it would be quite as
di sruptive of that state's sovereignty to define marriage
as they want to, as is often suggested.

DR. BERNS: The question seens to ne, certain to
arise, when a person is married in Massachusetts or in
Oregon, go back to Al abama and so forth. And for
exanpl e, want to get divorced and the Al abama court says,
“You can't be divorced in this state, because you're not
married so far as this state is concerned.” What do we
do about a thing like that? To say nothing about all the
property difficulties.

No, the question is certain to arise, because
people married in one of these states are bound to go
back to another state, and then the question arises.

MR. OGLETREE: Any response? | nean, it wll be
messy, conplicated, therefore, why should we do it?

Pr of essor Sei dman?



MR. SEIDMAN:  Well, that's just the point. |
think it's exactly right that those questions are going
to arise, and they have to be worked out. But | don't
understand why it's a great and extraordi nary occasion
when they haven't arisen yet. Wiy don't we see what
happens? And then, if what happens is bad enough, there
will be tine enough to do sonething about it.

MR. EDWARDS: Could | add one thing?

MR. OGLETREE: Sure.

MR. EDWARDS: It is true that the Constitution
is established, partly, to ensure donestic tranquility.
Al t hough, that's different from saying that you shoul d,
therefore, use the Constitution to structure your laws in
a way that people won't have objection.

But | wonder if that's a m sreading of the
Anerican people. [I'mnot sure that what | see in the
polls and the people | talk to indicate that |arge
nunbers of Anericans are going to take to the streets.
The taxi driver who took ne to the train in Princeton,
New Jersey, this norning, who--to give you an exanpl e of
where he's coming from he started off by defending
Howard Stern and attacking M ke Powell-- was saying (I
don't know how he got onto the gay nmarriage question),
“Well, who cares if they get married? You know, what

di fference does it make to nme?”



And | think, there's probably nore feeling |ike
that in the United States, than there is people ready to
rise up in a fury if other people of the sane sex get
married.

MR. OGLETREE: Let me pose the question and
shift the focus from Professor Berns to the other
panelists, and to | et the audi ence know after this and
one final question, we'll be taking your question from
t he audi ence. There are two m crophones and, please be
prepared to do that.

And | know how difficult it is in a setting |ike
this to do sonmething as conplicated as ask a question,
but I want you to think about it real hard before you
step up to the m crophone and figure out precisely what
you want to ask beyond which you would have said, if you
had a chance to make a speech. [Laughter.]

So, prepare your questions, we'll be going to
them very shortly and getting your responses.

As we think about both what the Constitution
Project and the Anerican Constitution Society and others
have been doing trying to raise the public debate on this
topic and clarify it for the public, here's the question:
Why shouldn't we |let the people decide? Are our
obj ections procedural? That is that we shoul dn't change
the Constitution, because that's something that should

only be done in an extraordinary context? O are we



afraid that the people nmay deci de sonething that we

di sagree with for a variety of reasons? |Is it procedura
or is it substantive? If the people want to change the
Constitution, why should scholars stand in the way in
telling themthey shouldn't? Professor Hell man, do you
want to start?

DR.  HELLMAN: Yeah, | think those concepts of
procedural and substantive are sort of intertw ned at
this level. | nmean, obviously, the people should decide.
They get to deci de when they want to anmend the
Constitution and we're not proposing--those of us who are
opposed to this amendnent--that we change the structure
for amending the Constitution. W're just saying a
little somethi ng about what kinds of concerns shoul d
notivate or animate that discussion when the people think
about anending the Constitution in this regard and they
shoul dn't just think: Wat do |I think about gay
marri age?

That's what they should think about when they
t hi nk about whether they want to pass a |law at the
federal level or the state level, etc. that relates to
marriage. They should think about what are the kinds of
things that nmerit constitutional amendnment and the kinds
of considerations that we've tal ked about relate to that.

But those are properly in the peoples' mnd, | think--or



ought to be--when they think about whether they shoul d
amend the Constitution.

MR. OGLETREE: That's the answer | expected.

So, let ne foll ow up.

Can you, from your own point of view, think of
any issue--not just as a |legal scholar, but as a citizen
of this country--any issue where you think there is a
decent argunent to anmend the Constitution on any issue?

MS. HELLMAN:  Well, | can nmake a general comment
and a specific comment. | guess | think, generally
speaking, | would rather see anmendnents that raise the
floor rather than Iower the ceiling. | think one of the
panel i sts spoke about an amendnment that sort of takes
sonet hi ng away versus acknow edging rights. | would
rat her see anendnents that say, “However, you're going to
interpret the vague provisions of the Constitution, at
| east they require this,” rather, than ones say, “and
they can't require that.”

And | would think that the 13th Anmendnent's
abolition of slavery and the Amendnents that increase the
franchise are all Amendnments that raise the floor rather
than | ower the ceiling.

And this one, | think is a | ower-the-ceiling
amendnment .

The other thing | would say is, ny own view, is

t hat canpaign finance is the nost conpelling potenti al



37

one because of its threat to denocracy, which has to do
with the structure of our governnent, rather than
anything else that |'ve heard.

MR. OGLETREE: That's one where you'd say, that
shoul d be one that you would say is nuch
nor e- -

MS. HELLMAN: It's nmuch nore plausible.

MR. OGLETREE: --than all the others? That's
it, there's nothing else on your list?

MS. HELLMAN: Not at the nonent.

MR. OGLETREE: Okay, Congressman Edwards.

MR. EDWARDS: |'m not saying that these
anmendnment s shoul d be passed, but they fit within the
structure. |If you had an amendnent, for exanple,
clarifying the war power, because the Constitution deals
with that question. [|f you had an anendnment, for
exanpl e, one you nentioned that has been brought up
frequently to require a bal anced budget. | can certainly
make the argunent agai nst a bal anced budget amendnent or
for it, but the fact is that the process of who
det erm nes what the governnment spends and so forth,
that's in the Constitution. Those are things that do not
depart fromthe structure of what the Constitution is

meant to be.



So, yeah, | nmean, | think you could have
anmendnments that properly fit within the scope in the way
t hat these anmendnents do not.

MR. OGLETREE: M. Seidman, do you have any?

MR. SEIDMAN: Well, first of all, if these
gui del i nes nean anything at all, it means that we shoul d
not off the top of our heads start talking about which
amendnments we favor and which we don't.

But | wanted to coment briefly about this
busi ness of letting the people decide. And | agree with
what Deborah said, but 1'd want to add one other point.

Constitutional amendnments have the peculiar
property of letting the people decide now, but only at
t he expense of preventing the people fromdeciding |ater.
So they take issues off the table and renove them from
public debate. That can be a good thing, it can be a bad
thing, but it ought to be sonmething, it seens to nme, we
ought to be very careful about.

| think that one of the problens--one of the
kind of illusions of people who kind of favor
constitutional anmendnents suffer from-is that we have
t hese divisive issues, and we don't and we don't |ike
di sagreeing. We don't |ike arguing, we |ike things to be
settled. So, there's this notion that sonehow we can
settle themnow and for all time in a way that prevents

peopl e from argui ng about them anynore. | can understand



why people want to do that, but | don't think that's
really healthy even froma denocratic perspective. W
need to do the hard work of trying to convince each other
and fighting these issues out, rather than trying to take
them of f the table.

MR. OGLETREE: Well, explain, and |’m sure you
can, the unique position of prohibition. The 18th
Amendnment established prohibition, right, so the people
deci ded- -

MR. SEIDMAN: | think that's a very good
exanpl e.

MR. OGLETREE: And then within a generation,

t hey changed their m nds.

MR. SEIDMAN: That's a very good exanpl e.

MR. OGLETREE: Doesn't that say it works? That
even if we were to go forward with this anmendnent that if
the people figured out in a decade or in 15 years that it
doesn't nake sense, they could change their m nd?

MR. SEIDMAN:  They could, and they did with the
21st Amendnent repealing prohibition. But | would not
have t hought that was an experience we'd want to repeat.
That is sonething of an enbarrassnent. Rather than
having to go through the trouble of generating the
extraordinary political energy necessary to anend the
Constitution again, we would have been better off |eaving

it to ordinary political processes in the first place.



So, if states wanted to be dry or even if the
federal governnent wanted to prohibit the sale of
al cohol, that could be done by ordinary |egislation.

That has the virtue of leaving the matter open to be
settled by the people, not just the people now, but the
people in the future, as well.

DR. BERNS: Surely, there are sone parts of the
Constitution that we don't want changed. | don't suppose
there's anybody on this panel, certainly, and no one in
t hi s audi ence, who woul d suggest that it would be al
t oget her proper to change the 13th Amendnent, for
exanpl e, hmm®? You cannot change the 13 Anmendnent
prohi biting slavery, w thout changing, fundanmentally, the
character of this country. That's what you would do. O
course, that was Lincoln's point against Stephen Dougl as
and his popul ar sovereignty. Douglas proposed to settle
the slavery question in this country by leaving it to the
maj orities of the people of the territory to decide
whet her to be free or slaves.

Li ncol n made the point--we fought a war on it,
really--there are some questions you don't |eave to
popul ar determ nati on.

As to anmendi ng the Constitution generally, |
of fer you another sort of--in this case, aphorism com ng

out of Janes Madison's "Federalist 49" and, again, an
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aphori sm suggesting, “Don't anmend the Constitution.” W
are knee-deep in mdgets today, conpared to 1787.

MR. OGLETREE: | guess that's across the
political perspective, right?

DR. BERNS: Knee-deep in mdgets conpared to the
men who wrote this Constitution, yeah. Wich is to say,
Madi son suggested, we were |ucky at the beginning. And
one of the reasons that we were |ucky was because of the
character of the people who then wote that Constitution.
And we've never had a group of people of that calibre
since. And that's an argunent for not changi ng what they
di d.

MR. OGLETREE: Except this anmendnent that you're
proposi ng? [Laughter.]

DR. BERNS: 1In a sense, the antislavery
amendnments were not anmendnents to the Constitution and
Frederi ck Dougl ass made that case powerfully. They're
only maki ng clear what was inplicit in the beginning.

MR. OGLETREE: Let's take sonme questions from
t he audience, if you will. And before we take the first
guestion. No, go ahead, get up, get up, get up. | just
want to ask the panel to give an honest response to this.
If this anmendnment were to be voted upon, like all the
ot hers--what's your guess, not your wi sh or your hope--
what's your guess whether an anmendnent to ban sane-sex

marri ages, whether that would be ratified in the com ng
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years? Let me start off with Professor Hell man and go to
my left. Professor Hell man.

MS. HELLMAN: |I'mnotoriously bad at this kind
of thing, so, ny guess isn't worth very much, but | don't
think it'll pass because people take anmendi ng the
Constitution quite seriously.

MR. OGLETREE: Congressman Edwar ds?

MR. EDWARDS: | think it will have a hard tine,
very hard tinme getting out of the Congress. Already a
nunber of the |eading conservatives have come out very
strongly against it.

MR. OGLETREE: Dr. Berns?

DR. BERNS: As | said earlier, even to discuss
t he Musgrave Amendnent is to waste tine.

MR. OGLETREE: And Professor Seidman?

MR. SEIDVMAN:. My fear is that even that the
peopl e who proposed the anmendnent don't intend it to
pass, and that the amendnent process is being used for
political purposes that have nothing to do w th whether
t he amendnent passes or not.

MR. OGLETREE: This will all be irrelevant in
m d- Novenber, is that what you're suggesting?

MR. SEIDMAN:  Well, it's not going to be
irrelevant, but one of the things that we have a history

of with constitutional anmendnments is trying to buy off



i nterest groups by an act of synbolism which takes the
substitute of actually doi ng sonething.

And if | were a Christian conservative--which,
if this will come as a big surprise to you, |I'm not--but
if I were, I would be really annoyed at the Bush
Adm ni stration for trying to buy me off with synbolism
that | think even they are not all together taking
seriously.

MR. OGLETREE: Congressman Edwar ds?

MR. EDWARDS: | just want to add one thought.
agree with what Mke is saying, and | think my own
feeling is that neither the President, nor the Vice
President, in their hearts really wanted this in the
first place. | think they think they're buying off a
particul ar constituency and by doing that they have
m sread their own constituency.

MR. OGLETREE: |I'mglad this is being recorded
because it's an extraordinary nonment that everyone has
said it's not going to pass, it's just for political
anmbi tions and there's no chance of success and yet we

have a room full of people scared to death that it m ght

happen.

Let me take the first question.

PARTI Cl PANT: My question actually dovetails on
your | ast coment, topic if you will--there's a history

in our country of doing some things that are against the



will of the mgjority, particularly when it's protecting
cl asses of people who have traditionally been repressed
in our society. M question is howis this any different
than a small mnority of atheists getting up and
exercising their First Anendnment right to speak? O how
is this any different fromJews wanting to practice their
religion in a mjority Christian country? Wy shoul dn
peopl e be voting on the practices that two consenting
adults are going to have with each other? And it seens
to ne you have to answer that particular question in
order to support your argunent that states of North
Carolina or M ssissippi have a right to decide this

i ssue, set aside from what the Massachusetts SJC has
done.

DR. BERNS: [|'mnot quite sure | understand your
question. Your question has to do with the right of two
people to get married?

PARTI CI PANT: It sure does.

DR. BERNS: Well, |I'm not opposed to that. |If
they want to get married, let themgo to Massachusetts or
Or egon.

PARTI CI PANT: But it seenms to nme what you are in
favor of is allowing states to decide this issue and how
is this any different than states banni ng Judai sm or
banning as a policy matter not as a constitutional

matter? O banni ng people who they consider to be nmaking



a speech against the United States governnent? What's
the difference in your mnd qualitatively of people of

t he sanme sex marrying versus people practicing a religion
t hey choose to practice or speaking their m nd as they
will.

DR. BERNS: Those other activities or other
rel ati onshi ps are protected al ready by the Constitution,
are they not?

PARTI CI PANT: | agree they are protected by the
Constitution, but | still think that you have to make the
case that sonme how the Constitution ought to be anended,
not to protect gay marriage. And even as a policy
matter, | don’t hear you doing that.

DR. BERNS: You've got to make the case that
this ancient institution that regards marri age as
restricted to an association of a man and a woman, that
ancient institution, should be set aside. That's your
job. You're the radical here, you' re the one that's
maki ng the change. Make the case.

PARTI CI PANT: So woul d you agree with an
anmendment that, enshrined in the Constitution the right
for gay people to marry? Would you support that?
Because that certainly would give us donestic
tranquility. It would solve the problem wouldn't it?

DR. BERNS: It sure would, try it.



PARTI Cl PANT: | guess your answer's, no, you
woul dn't agree,

DR. BERNS: Yeah, that's right, but you can go
ahead and try it.

MR. OGLETREE: There's a question in the back.

PARTI CI PANT: | have a question, Dr. Berns, for
your concern about tranquility. Professor Ogletree had
asked whet her or not your objection is principled or
factual and the particular context in that question was
whet her or not four justices of the Massachusetts Suprene
Court could perm ssibly bind the rest of the states.

| have a question assuming a different
hypothetical. Let's say, hypothetically, an amendnent
along the lines of what you're proposing passes. And
let's say that gay people get very upset and start
engaging in civil disobedience, direct action. And let's
say the tranquility is lost in that direction. It seens
to ne, then, that your proposal turns on a question of a
political calculus as to which group has nore of a
capability to disrupt. |Is it bigots in the South, or is
it people who have different orientations?

And doesn't that, then, shift the character of
the Constitution away froma binding commtnent to
protecting anti-mpjoritarian rights to a political
cal cul us?

MR. OGLETREE: M. Seidman?
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MR. SEI DMAN:  Why don't you repeat the question,
| don’t think Dr. Berns heard all of it.

MR. OGLETREE: Why don't you give a shorter
version of it because there were three parts to it, and
t hey’ ve been hard for himto--

DR. BERNS: | forgot ny hearing aid, |’'mafraid,

and | didn't hear your, that's all.

PARTI CI PANT: | apol ogize, it's my own fault. A
sinmple hypothetical. Let's say that your amendnent
passes and gay people become unrestful. There's a

conprom se of tranquility, not in the sense of Southern
states and conservative states roiling over this question
of recognition for sanme-sex marriages, but a repeat of
the civil rights nmovement, if you wll. If we have civil
di sobedi ence, if we have direct action by gay people
di senfranchi sed essentially by the states rights
principle your announcing. What if that's how
tranquility is conpromsed? |If that's how tranquility is
conprom sed, we have to then determ ne who has nore of a
capability to disrupt, and if that's the question, it
seens that we have | aunched oursel ves out of a
constitutional question and into a political calculus.
It seens that your analysis is, itself, trivializing the
Constitution.

MR. OGLETREE: Here's a very shorter version.

This is not his question. This is my question. |If



di sruption is a factor that we have to consider, how
significant is that to your view of an anendnent?

DR. BERNS: [|'m opposed to disruption. |
depl ore all the disruption caused by Roe v. Wade. But
all 1'"m suggesting is, I'"mobliged--and it seens to ne
t hat anyone in public policy is obliged--to take account
of the possibility of it and try to prevent it if
possible. That's all I'm suggesting here.

MR. OGLETREE: Next questi on.

PARTI CI PANT: My question is addressed to anyone
on the panel who wants to answer it. |'m wondering about
the 18 years between the California Supreme Court
decision in the late '40s about inter-racial nmarriage,
and 1967, with Loving v. Virginia. Wat was the
relationship in those 18 years, | believe, between the
full faith and credit clause and the various state |aws
on marriage? And do you foresee that that will be the
sane in this country after May 177

MR. SEIDMAN:  Well, people are pointing to ne.
| am not an expert on the full faith and credit cl ause.
My inpression is that during that period, states were not
forced to give full faith and credit to marriages--to
inter-racial marriages fromother states. The Suprene
Court was asked to resolve that question i nmediately
after Brown v. Board in a case called Naimv. Naim in an

act, depending on how you look at it, of either



remar kabl e political acumen or desperate fear, the Court
sinply ducked the case, because they were afraid of what
the reaction would be in the South if they said that
Sout hern states had to recognize marriages from ot her
states. And the matter ended up being nmoot in 1967 when
the Court decided Loving v. Virginia and struck down the
anti-m scegenation statutes.

MR. OGLETREE: A question in the back?

PARTI CI PANT: Can you hear nme okay?

MR. OGLETREE: Yes.

PARTI Cl PANT: | wanted to build on that question
fromtwo questions ago. And that is to ask about Dr.
Berns' proposed anmendnent. WII it work? You
articulated this idea of resolving potential donestic,
strife, and Professor Seidman also nentioned, as a
rationale for constitutional amendnments, this idea that
it mght be a good idea to take the debate off the table
to resolve a social issue.

But, if people who oppose gay marriage live in
Oregon--or people who live in Al abama who don't
necessarily define their identity so nuch as Al abanan,
as, mybe Anerican, are they going to be satisfied that
Al abama is permtted to pass |egislation denying gay
people the right to be married? WII it be successful in
endi ng the debate and preventing donestic intranquility

in the future, which relates | think to what the
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gentl eman was saying earlier also. Wat happens when the
gay people in Al abama deci de--or the people who support
gay rights decide that they are going to commt acts of
violence in response to Alabama's refusal to permt gay
people to be married or to recognize the rights that,

say, Massachusetts has given them

DR. BERNS: | don't know whet her they're going
to be satisfied. All | can say is they jolly well should
be satisfied.

MR. OGLETREE: Any other comments on that?

Ckay, up front, yes.

PARTI CI PANT: My question is for Dr. Berns, and
it just goes back to the factual basis for the entire
prem se of your argunent, which is this unrest.

| want to know what you're basing your argunent
on, because all of the public opinion data that |'ve seen
has shown that people of your generation, yes,
overwhel m ngly oppose gay marri age. But people of ny
generation, in the age range of, say, 18 to 29, support
it by a mjority, usually between 55 and 60 percent. And
when you | ook at the polling data for high-school
students, it's even larger than that. So where is this
unrest and how coul d you presunme to say that you should
amend the Constitution so that future generations who are

trending very heavily towards supporting this, why would



you foreclose that to them through constitutional
amendment ?

DR. BERNS: | could be wong. We'Il find out
whet her the anmendnment is adopted. Let ne say one other
thing here. About 20 years or so ago, | was lecturing at
t he Harvard Law School, | was on a panel there. And ny
el dest daughter who was a student there at the time, cane
up afterwards and said to ne, “Daddy, why are you al ways
on the unpopul ar side of an issue?” [Laughter.]

MR. OGLETREE: Would you care to share your
response with us, Dr. Berns? Was it a matter of
interpretation?

DR. BERNS: The fact that |I'm unpopul ar doesn't
mean |''m wrong.

MR. OGLETREE: There you go. Question in the
back.

PARTI Cl PANT: | have a one sentence question:
Do you see any simlarities between the federal marriage
amendnment and the 19th century Bl ai ne Arendnment s?

DR. BERNS: Well the Bl aine Amendnent was,
actually, an anti-Catholic amendment and, incidentally,
one of you |l awers nanme of Phillip Hamburger, University
of Chicago up until a couple years ago here at G W, has
witten a marvel ous book on the separation of church and
state, and proved what | just said about the Bl aine

Amendnent. It was an attenpt, really, to keep the
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Cat holics out of the school system And that's all |
have to say about that.

MR. OGLETREE: Professor Seidman or Professor
Hel | man?

MR. SEI DMAN: These are contested noral issues.
So is discrimnation against gays |ike discrimnation
agai nst Catholics? 1Is it like discrimnation against
African Anmericans? There are disagreenents within this
room about that. | have ny own views about it, but,
again, | guess what | want to say is it's a real m stake
that we ought to think tw ce about to try to fossilize a
set of noral views and to prevent the kind of noral
evol uti on that Deborah was tal ki ng about from going
forward.

MR. OGLETREE: Dr. Hell man?

MS. HELLMAN: | was just going to pick up on
t hat thought one of the refrains that you al ways heard
after Roe v. Wade was--it was terrible the way the Court
took that issue off the table rather than letting the
people nmull it over at the state level. And now that the
people are starting to null this over at the state |evel,

we have this attenpt to hijack it through a

constitutional amendment. If that's what fol ks want for
people to mull it over at the state level, let's let that
happen. | conpletely support that idea that we're not

goi ng to have donestic tranquility unless we



substantively reach sonme sort of agreenent about the
underlying noral principles nore or less with one

anot her, |ike we have, nore or less, | would say on

i ssues of what racial equality demands. And the only way
to do that is to really have that conversation. And
think the Massachusetts Supreme Judicial Court's
pronouncenent is the first foray into that, | hope,
denocratic conversation.

DR. BERNS: M anendnent is precisely designed
to leave it at the state level. That's what my proposed
amendnment woul d do.

MS. HELLMAN: That's true, | would agree with
you, it's far |l ess egregious in terns of the issues that
| was tal king about making sonmething fossilized as
Prof essor Sei dman said and your anendnent does that far
less. | nmean it's nmuch nore pluralistic in that sense,
and so | find it far |less problematic than the Misgrave
Amendnent. So | conpletely agree with that. But | think
it has other problens that 1'd have to actually think
through a little bit nore about what does it nean to say,
well we have full faith and credits, except with regards
to this one specific issue.

" m not sure you can take a constitutional
provi sion and say, “As to this topic, we don't have to
apply that principle.” | think that that's a dangerous

precedent in itself that I'd have to think through a



little bit nore about whether | thought that was
justified by the virtues of having states be able to go
back and forth about what they think about the actual

i ssue of gay marriage. Plus, as | said earlier, | don't
think that requiring states to recogni ze the marri ages of
each other, is quite the sanme thing as requiring states
to use their own judicial processes to say that you can
get married in our state. Because part of what people
object to is not just that we have to figure out property
rights and custody and all that. But they object to
having to state, as the State of Al abama, we recognize
this marriage and we officiate at it.

So, | do think there's also a qualitative
difference in what you' re asking.

DR. BERNS: Deborah, let nme read the one
sentence of ny anmendnent again. The Constitution shal
not be construed to require any state to give full faith
and credit. You can give full faith and credit if you
want to, if you don't want to, you don't have to, that's
all this anmendnment says.

MS. HELLMAN: It depends on what, and |I'm not a
scholar of full faith and credit--what we think that
absent that amendnent, the full faith and credit clause
would require. If it wouldn't require that in the first
pl ace, then it's unnecessary. |If it would require that,

t hen what the anmendnent says is that, with regard to this



one specific issue, there's a carve out to the general
principle, which is a principle of the relationship

bet ween the states of full faith and credits, and it
seens a dangerous precedent to say, “W're going to take
this one specific issue, very, very, specific, gay
marriage, and we're going to say, as to that the general
principle of full faith and credits doesn't apply.”

That' seens odd to ne.

MR. OGLETREE: Qur tinme has expired, but we're
going to get these |ast questions on the record all at
once and give the panelists a chance to give one final
response. And, G nny, you can nod yes or no, and that
is, will it be possible to have Dr. Berns proposed
amendnment on the Constitution Project's website so people
could react and respond to it? | don't knowif it's
already there is that sonething that can be done? Dr.
Berns can you give us the |anguage of it so that wll be
sonet hing that could generate further discussion beyond
event today.

And is that possible for the Anmerican
Constitution Society website, as well? Sonmebody here
with the authority to say yes or no? Any ACS? Yes.
Let's get all these questions on, the |line’ s grow ng.
Let's get all the questions at once and one response, try

and pick up one of these questions, yes?



PARTI CI PANT: M question is primarily addressed
at Professor Hellman, but 1'd certainly be interested to
hear fromthe rest of the panel. You discussed a danger
in fixing the neaning of the equal protection clause at
one point in time. But, | guess it's not clear to ne
why that's so problematic, when we have an amendnent that
clarifies the neaning of previously enacted
constitutional |anguage. Wy is that such a bad thing?
It seens to ne that an amendnent clarifying sonething and
renovi ng vagueness is--greater |legal specificity is a
good rather than a harm but |'d be interested to know.

MR. OGLETREE: Next question, in front.

PARTI CI PANT: My question is regarding the
Def ense of Marriage Act. Considering the |arger
political scene that's going on right now, and assumn ng
that a test case or a case gets to the Suprene Court
chal  engi ng the constitutionality of the Defense of
Marriage Act, what's the likelihood or the possibility
that the Suprenme Court could resort to the 9th or the
10t h Anmendnents to get around the full faith and credit,
to let the states and citizens to deci de whatever they
want to in this specific area?

MR. OGLETREE: Okay, question in the back, first
questi on.

PARTI Cl PANT: H, my name is M chael

Schi zorelli, and I'm a student at Georgetown and although
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| don't study law, | study history, art history, so
you'll all pardon ny question if it doesn't sound

| egal i stic enough, but | understand M. Berns’
perspective because | al so happen to think that there
aren't many great nen left in our society, | nmean the
U.S., and | feel that people who are not great nmen have
assunmed the roles thenselves and are witing | aws that,
really, are not to be witten by nmen of their stature.
My question is essentially, why shouldn't we change the
definition of marriage in this country? So many things
in this country have changed. W' ve created a society in
whi ch many different groups can |ive anong thensel ves.
can think of no other country, really--and |'ve lived in
several --where people live so well, and in such
concordance with one another, as we do in this country.

So, | wonder really, why nust marriage have sone
sort of sexual determnant to it? | don't understand
when a uni on of two people who | ove one another, which is
quite rare in this society, as | see it, why that should
be restricted by any sort of neasure.

And al so, | guess | would |ike to make one nore
statement because we're right near the honme of Henry
Adanms who was one of ny favorite historians, he |lived on
H and 14th, so we're really right around the corner--he
used to live in a town house and his house was destroyed

in the '60s to build sone sort of glass nonstrosity sort



of post-nodernist style. But that's an exanple of how
we, in this country changed. W are a country where
change is possible. So, | don't really see why the
debate is so restricted. It's the overall question of
why nust sex be such a determ nant in the marriage
debat e?

MR. OGLETREE: Let nme get the final two
gquestions on.

PARTI CI PANT: Mark Agrast, at the Center for
American Progress. Just to comrent on Dr. Berns'
proposal that | hope he'll consider. And that is that
his amendnment, while it doesn't contain all of the
difficulties that the Miusgrave Amendnent contains, has,
at the very least a portability problem Wiy is it an
equi table solution to say that the people of
Massachusetts or sone other jurisdiction should be able
to dignify a marri age between two consenting adults and
to have those two adults form a household and, perhaps,
have children, and then cross state lines and find
t henmsel ves no | onger married? And what does that do to
the children in that relationship of whomthere are
currently, some mllions in this country? Thank you.

MR. OGLETREE: Final question?

PARTI Cl PANT: My question derives from
constitutional theory. |If the Musgrave Amendnment or its

equi val ent prevails, then what happens to the 9th



Amendment? Are we then to infer that the right to marry
is not one of those reserved to the peopl e?

MR. OGLETREE: Okay. So, five different
guestions, sone overl apping, sone distinct and why don't
you think of a mnute closing which aspect you'd like to
take. Dr. Hell mn?

MS. HELLMAN:  Well, | guess I'll address the one
that was specifically directed at nme, which was isn't
specificity good? Isn't it good if we can clarify vague
| anguage? And | guess | would say, specificity is good
in sone kinds of laws. | would rather that the signs on
t he hi ghway say drive 65 mles an hour rather than drive
safely. That is, there are lots of contexts in which we
don't want open-ended standard-|ike | anguage. And there
are other instance, like, | can think of an exanple in
famly law, where the operating standard is that judges
ought to decide child custody issues according to the
best interests of the child. That's because in that kind
of a context, we don't think that specificity will serve
us well, because it's hard to cash out in advance what is
going to be in the best interests of the child.

| would say at the constitutional |evel, when
we're trying to say sonethi ng about what sone principle
of equality or of equal concern requires, that's the kind
of case where we want to use broader, standard-I|ike

| anguage, vaguer | anguage, rather than nore specific

59



| anguage because we don't know for sure what Kkinds of
practices really do violate the principle of equality,
because we have a sort of noral humlity, and we're
commtted to the proposition of noral evol ution.

MR. OGLETREE: Congressman Edwar ds.

MR. EDWARDS: Three quick points. One, |
conpletely agree on the question of specificity.
Specificity is limting, and then you end up with people
i ke Judge Bork who think that the only rights you have
are the ones that are listed in the Constitution, who,
clearly he hadn't read the Constitution. Then, | just
wanted to nake an observation. M day has al ready been
made successful by the fact that two peopl e have al ready
recogni zed, as so many people do not, that there is a 9th
Amendnment and a 10th Anmendnent to the Constitution, which
are so frequently ignored.

And one serious point | did want to make and |
guess it goes back to Professor Berns' point.

Tranquility is a great virtue and something we should al
aspire to. Peace is sonmething we all want and should
aspire to. Neither in international affairs, nor in
donestic affairs is peace and tranquility the highest
value. It is a value. W have always said, as a
country, that in ternms of international affairs, securing
the liberty of the United States is the higher goal if we

can do it without losing tranquility and peace, great.



Wil e domestically the same thing. It's the
rights of the people. And if the rights of the people
are abridged in the name of keeping tranquility, then we
have conpletely reversed the purpose of the Constitution.

MR. OGLETREE: Dr. Berns?

DR. BERNS: One comment about the difficulties
of the different states having different rules with
respect to marriage. There is a body of |aw having to do
with full faith and credit. Little of it has to do with
marriage, but rmuch of it has to do with divorce. And
it's entirely possible from | ooking at these cases,
WIlliams v. North Carolina |I; WIllianms v. North Carolina
Il; to go to Nevada, get divorced, cone back, after
havi ng marri ed sonebody el se and come back to North
Carolina and be indicted for bigamy and be convicted of
bi ganmy, under this full faith and credit difficulty.

So we have sonme experience living with this
situation and it's a situation, that's inplicit in full
faith and credit.

MR. OGLETREE: Thank you. Pr of essor Sei dman,
| ast word.

MR. SEIDMAN:  Well, a boring |egal point about
the 9th and 10th Amendnents and a boring point about
constitutional theory. On the 9th and 10th Anmendnents, |
don't believe that the Supreme Court would rely or would

have to rely on the 9th and 10th Anendnents to uphol d
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DOVA, because ny understanding of the full faith and
credit clause is that it's within Congress' powers in any
event.

Yes, to the extent one believes that state
control over marriage is currently within the 10th
Amendnent, the Miusgrave Amendnent woul d anmend t hat,
because it would limt state control over marriage. That
seens pretty obvious.

On the point of specificity and clarity and
anmbiguity, | tend to agree with Deborah that it's not
right to think that we should try to settle issues for
all time through precise constitutional |anguage, but I
guess | want to end with the point | started out with.
And that is, suppose one did believe that it was a good
thing to clarify anmbi guous | anguage.

Thi s amendnment does not do that. The anmendnment
is just full of unresolvable anmbiguity. | think one of
the reasons for that is because the people who wote the
amendnment coul d not agree anong thensel ves what they
wanted to do. They knew they wanted to do sonethi ng.

But they couldn't agree what they wanted to do and so
they wote sonething that served i mediate politica

pur poses, but that if it were ever adopted and made part
of the Constitution, would give rise to the very kind of

judicial activismthat they decry.
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MR. OGLETREE: And G nny Sloan will be giving
the closing comments, and before she does that, please

join me in thanking all of our panelists.

[ Appl ause. ]
MS. SLOAN: | just want to thank our wonderful
panel and our wonderful audience, | think this has been a

very inmportant and provocative and enlighteni ng debate
and appreciate your comng. There are limted nunbers of
copi es of "Great and Extraordi nary Occasions," out front,
if you' d like them and al so i nformati on about how to
downl oad them from our website.

So, again, thank you so nmuch to our panelists
and to the audience.

[ Wher eupon, at 2:10 p.m, the proceedings

concl uded. ]



