
March 10, 2010 

 

 

Senator Patrick Leahy, Chair    Senator Jeff Sessions, Ranking Member 

Committee on the Judiciary    Committee on the Judiciary 

United States Senate     United States Senate 

Washington, DC 20510    Washington, DC 20510 

 

RE: Support the Fair Sentencing Act of 2009 (S. 1789) 

 

Dear Chairman Leahy and Ranking Member Sessions: 

 

We are former federal judges and prosecutors -- including retired United States District Court 

Judges, a retired United States Circuit Court Judge, former United States Attorneys, and former 

high-ranking Department of Justice officials -- united in our support for the Fair Sentencing Act 

of 2009 (S. 1789) and its 1:1 ratio for crack and powder sentencing.  The disparity between 

sentences for offenses involving crack cocaine and powder cocaine diverts limited federal law 

enforcement resources away from prosecutions of high-level traffickers and kingpins, while 

unjustifiably discriminating against African-Americans.  We urge you not to delay remedying 

this injustice any longer.      

 

Under current federal law, an offense involving five grams of crack cocaine results in a 

mandatory five-year minimum sentence.  To receive the same five-year mandatory sentence for 

an offense involving powder cocaine, one must handle 500 grams, resulting in a 100:1 

sentencing disparity between powder and crack.  Furthermore, crack cocaine is the only drug that 

requires a mandatory minimum felony sentence for first-time simple possession.  Simple 

possession of five grams of crack subjects a defendant to the same five-year minimum sentence 

as the defendant who distributes 500 grams of cocaine.   

 

We support the Fair Sentencing Act’s prioritization of federal law enforcement resources for 

serious drug traffickers and kingpins.  The penalties for low-level crack cocaine offenses 

provided by current federal law divert limited resources away from the prosecution of more 

serious offenses.  The United States Sentencing Commission (“USSC”), in its 2007 Report to 

Congress: Cocaine and Federal Sentencing Policy, reported that in 2005, 62% of federal crack 

cocaine defendants performed low-level functions, such as street-level dealer, courier or lookout.  

Rather than focus on low-level crack offenses such as these, which state and local law 

enforcement are certainly capable of handling, federal law enforcement must concentrate on 

dismantling sophisticated trafficking networks that cross international and interstate boundaries.   

 

Additionally, the current ratio, although facially neutral, results in unjustifiable racial 

discrimination.  In 2007, over 80% of defendants sentenced to federal prison for crack cocaine-

related offenses were African-American, even though an estimated two-thirds of crack cocaine 

users are white or Hispanic.  On the other hand, African-Americans accounted for only 27% of 

those convicted of powder cocaine sentences in 2007.  The USSC stated in its Fifteen Years of 

Guidelines Sentencing that revising the sentencing disparity between crack and powder cocaine 



Chairman Leahy and Ranking Member Sessions 

March 10, 2010 

Page 2 

 

 

“would better reduce the gap [in sentencing between blacks and whites] than any other single 

policy change, and it would dramatically improve the fairness of the federal sentencing system.” 

 

Shockingly, Congress has allowed this disparity to remain for over 20 years despite a lack of 

scientific basis for the different treatment of crack and powder.  The crack-powder disparity was 

codified in federal law at a time when lawmakers believed that crack cocaine was substantially 

more addictive and dangerous than powder cocaine, but research now demonstrates that crack 

and powder cocaine are pharmacologically identical and produce similar physiological and 

psychoactive effects. 

 

As former prosecutors and judges, we are acutely aware that limited law enforcement resources 

must be carefully targeted to maximize their effect and that racial discrimination in the criminal 

justice system undermines public trust in verdicts that prosecutors obtain and sentences that 

judges impose.  We urge you to support the 1:1 ratio for crack and powder sentencing in the Fair 

Sentencing Act to increase the efficiency of and reduce the racial disparities in the federal drug 

laws’ impact, thereby strengthening public trust in the criminal justice system. 

 

In addition, as strongly as we urge you to eliminate the crack-powder disparity by supporting S. 

1789, we also urge you to vote NO on any amendment offered during mark-up that establishes 

new mandatory minimum sentences and/or fails to protect defendants with limited culpability 

from harsh mandatory sentences.  Mandatory minimum sentences strip judges of the ability to 

exercise discretion based on the individual facts of each case, often resulting in overly harsh 

punishment for low-level offenders.   

 

Our respective careers in the federal criminal justice system demonstrate that we are committed 

to just punishment for those who violate federal law.  However, the current punishments imposed 

for crack cocaine offenses are unjust.  Now is the time to rectify this injustice by fully supporting 

S. 1789. 

 

Sincerely, 

 

Rebecca A. Betts 

United States Attorney 

Southern District of West Virginia (1994-2001) 

 

Wayne A. Budd 

United States Attorney 

District of Massachusetts (1989-1992) 

Associate Attorney General 

United States Department of Justice (1992-1993) 

United States Sentencing Commission (1994-1997) 

 

A. Bates Butler III 

United States Attorney 

District of Arizona (1980-1981) 
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Robert C. Bundy 

United States Attorney 

District of Alaska (1994-2001) 

 

Zachary W. Carter 

United States Attorney 

Eastern District of New York (1993-1999) 

 

Michael H. Dettmer  

United States Attorney 

Western District of Michigan (1994-2001) 

 

W. Thomas Dillard 

United States Attorney 

Northern District of Florida (1983-1986) 

United States Attorney 

Eastern District of Tennessee (1981) 

 

Edward L. Dowd Jr. 

Deputy Special Counsel 

Waco Investigation (1999-2000) 

United States Attorney 

Eastern District of Missouri (1993-1999) 

Assistant United States Attorney 

Eastern District of Missouri (1979-1984) 

 

Hon. Bruce J. Einhorn  

United States Immigration Judge (Ret.) (1990-2007) 

Special Prosecutor and Chief of Litigation 

United States Department of Justice Office of Special Investigations (1979-1990) 

 

Douglas G. Jones 

United States Attorney 

Northern District of Alabama (1997-2001) 

 

Laurie L. Levenson 

Assistant United States Attorney 

Central District of California (1981-1989) 

 

Hon. John Martin 

United States District Judge (Ret.) 

Southern District of New York (1990-2003) 

United States Attorney 

Southern District of New York (1980-1983) 
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Hon. William A. Norris  

United States Circuit Judge (Ret.) 

Ninth Circuit Court of Appeals (1980-1997) 

 

Jerome F. O’Neill 

United States Attorney 

District of Vermont (1981) 

 

Hon. Stephen M. Orlofsky  

United States District Judge (Ret.) 

District of New Jersey (1996-2003) 

United States Magistrate Judge (Ret.) 

District of New Jersey (1976-1980) 

 

A. John Pappalardo 

United States Attorney 

District of Massachusetts (1992-1993) 

 

Joseph A. Pavone 

United States Attorney  

Northern District of New York (2001-2002) 

 

Redding Pitt 

United States Attorney 

Middle District of Alabama (1994-2001) 

 

James K. Robinson 

Assistant Attorney General, Criminal Division 

United States Department of Justice (1998-2001) 

United States Attorney 

Eastern District of Michigan (1977-1980) 

 

Richard A. Rossman 

Chief of Staff, Criminal Division 

United States Department of Justice (1998-1999) 

United States Attorney 

Eastern District of Michigan (1980-1981) 

 

Paul R. Thomson Jr.  

United States Attorney 

Western District of Virginia (1975-1979) 
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Alan Vinegrad 

United States Attorney 

Eastern District of New York (2001-2002) 

 

James J. West 

United States Attorney 

Middle District of Pennsylvania (1985-1993) 

First Assistant United States Attorney 

Middle District of Pennsylvania (1983-1985) 

Assistant United States Attorney 

Western District of Pennsylvania (1974-1979) 

 

Hon. Alfred Wolin 

United States District Judge (Ret.) 

District of New Jersey (1988-2004) 

 

 

cc: Senate Judiciary Committee  


