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impolitic; for this might have a pernicious mduence on 
fut'-lre negotiations, or produce immediate inconveniences, 
perhaps danger and mischief, in relation to other powers. 
The necessity of such caution and secrecy was one cogent 
reason for vesting the power of making treaties in the 
President, with the advice and consent of the Senate, the 
principle on which that body was formed confining it to 
a small number of members. To admit, then, a right in 
the House of Representatives to demand and to have as 
a matter of course all the papers respecting a negotiation 
with a foreign power would be to establish a dangerous 
precedent." 1 Messages and Papers of, the Presidents, 
p.194. 

The marked difference between foreign affairs and do
mestic affairs in this respect is recognized by both houses 
of Congress in the very form of their requisitions for in
formation from the executive departments. In the case 
of every department except the Department of State, 
tqe resolution directs the official to furnish the i'nforma
tion. In the case of the State Department, dealing with 
foreign affairs, the President is requested to furnish the 
information "if not incompatible with the public inter
est." A statement that to furnish the information is not, 
compatible with the public interest rarely, if ever, is 

questioned.
When the President is to be authorized by legislation 

to act in respect of a matter intended to affect a situation 
in foreign territory, the legislator properly bears in mind 
the important consideration that the form of the Presi

dent's action-or, indeed, whether he shall act at all 

may well depend, among other things, upon the nature
 
of the confidential information which he has or may there

after receive, or upon the effect which his action may have
 

: upon our foreign relations. This eonsideration, in con

nection with what we have already said on the subject,
 

,~, discloses the unwisdom of requiring Congress in this field 
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of governmental power to lay down narrowly definite 
standards by which the President is to be governed. As 
this court said in Mackenzie v. Hare, 239 U. S. 299,311, 
"As a government, the United States IS invested with 
all the attributes of sovereignty. As it has the character 
of nationality it ha.s the powers of nationality, especially 
those which concern its relations and intercourse with 
other countries. We should hesitate long before limiting 
or embarrassing such power's." (Italics supplied.) 

In the light of the foregoing observations, it is evident 
that this court should not be in haste to apply a general 
rule which will have the effect of condemning legislation 
like that under review as constituting an unlawful dele
gation of legislative power. The principles which justify 
such legislation find overwhelming support in the un
broken legislative practice which has prevailed almost 
from the inception of the national government to the 
present day. 

Let us examine, in chronological order, the acts of legis
lation which warrant this conclusion: 

The Act of June 4, 1794, authorized the President to 
lay, regulate and revoke embargoes. He was "author
ized" "whenever, in his opinion, the public safety shall so 
require" to lay the embargo upon all ships and vessels in 
the ports of the United States, including those of foreign 
nations "under such regulations as the circumstances of 
the case may require, and to continue or revoke the same, 
whenever he shall think proper." C. 41, 1 Stat. 372. A 
prior joint resolution of May 7, 1794 (1 Stat. 401), had 
'conferred unqualified power on the President to grant 
clearances, notwithstanding an existing embargo, to ships 
or vessels helonging to citizens of the United States hound 
to any port beyond the Cape of Good Hope. 
. The Act of March 3, 1795 (c. 53, 1 Stat. 444), gave the 

President authority to permit the exportation of anns, 
can:p.on .and military stores, the law prohibiting such ex
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ports to the oontrary notwithstanding, the only pre
scribed guide· for his, action being- that such exports 
should be in "cases connected with the security of the 
co~ercial interest of the United States, and for public 
purposes only." 

By the Act of June 13, 1798 (c. 53, § 5, 1 Stat. 566), 
it was provided that if the government of France "shall 
clearly disavow, and shall be found to refrain from the 
aggressions, depredations and hostilities" theretofore 
maintained against vessels and property of the citizens of 
the United States, "in violation of the faith of treaties, 
an,d the laws of nations, and shall thereby acknowledge 
the just claims of the United States to be considered as in 
all respects neutral, . ',' it shall be lawful for the 
President of the United States, being well ascertained of 
the premises, to remit and discontinue the prohibitions 
and restraints hereby enacted and declared; and he shall 
be, and is hereby authorized to make proclamation thereof 
accordingly." 

By § 4 of the Act of February 9, 1799 (c. 2, 1 Stat. 
t>15), it was made "lawful" for the President, "if he shall 
deem it expedient and consistent with the interest of the 
United States," by order to remit certain restraints and 
prohibitions imposed by the act with respect to the French 
Republic, and also to revoke any such order "whenever, 
in his opinion, the interest of the United States shall 

.reqUIre. " 
Similar authority, qua1ified in the same way, was con

ferred by § 6 of the Act of February 7, 1800, c. 10, 2 
Stat. 9. 

Section 5 of the Act of March 3, 1805 (c. 41, 2 Stat. 
341), made it lawful for the President, whenever an 
armed vessel entering the harbors or waters within the 
jurisdiction of the United States and required to depart 
therefrom should fail to do SOl not only to employ' the 
land and naval forces to compel obedience. but "if he 
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shall think it proper, it shall be lawful for him to forbid, 
by proclamation, all intercourse with such vessel, and 
with every armed vessel of the same nation, and the 
officers ane! crew thereof; to prohibit all supplies and aid 
from being furnished them" and to do various other 
things connected therewith. Violation of the President's 
proclamation was penalized. 

On February 28, 1806, an act was passed (c. 9, 2 Stat. 
351) to suspend commercial intercourse between the 
United States and certain parts of the Island of St. Do
mingo.. A penalty was prescribed for its violation. Not
withstanding the positive provisions of the act, it was by 
§ 5 made "lawful" for the President to remit and discon

•tinue the restraints and prohibitions imposed by the act 
at any time "if he shall deem it expedient and consistent 
with the interests of the United States" to do so. Like
wise in respect of the Non-intercourse Act of March 1, 
1809, (c. 24, 2 Stat. 528); the President was "authorized" 
(§ 11, p. 530), in case either of the countries affected 

,	 should so revoke or modify her edicts "as that they shall 
cease to violate the neutral commerce of the United 
States," to proclaim the fact, after which the suspended 
trade might be renewed with the nation so doing. 

Practically every volume of the United States Statutes 
contains one or more acts or joint resolutions of Congress 
authorizing action by the President in respect of subjects 
affecting foreign relations, which either leave the exer
cise of the power to his unrestricted judgment, or provide 
a standar<;ifar more general than that which has always 
been considered requisite with regard to domestic affairs. 
Many, though not all, of these acts are designated in the 
footnote. 2 

'Thus,the President has been broadly "authorized" to suspend em
bargo acts passed by Congress, "if in his judgment the public interest 
should require it" (Act of December 19, 1806, c. 1, § 3, 2 Stat. 411), 
or if, "in the judgment of the President," there has been such suspen
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It well may be assumed that these legislativeprece
dents were ip mind when Congress passed the joint reso
lutions of April 22, 1898,30 Stat. 739; March 14, 1912,37 
Stat. 630; and January 31, 1922, 42 Stat. 361, to prohibit 
the export of coal or ,other war material. The resolutionI 
of 1898 authorized the President "in his discretion, andI 

;	 

with such limitations and exceptions as shall seem to him 
expedient" to prohibit such exportations. The striking 
identity of language found in the second resolution men,.. 
tioned above and in the one now under review will be 

sion of hostilities abroad as may render commerce of the United 
States sufficiently safe. Act of April 22, 1808, c. 52, 2 Stat. 490. 
See, also, Act of March 3,1817, c. 39, § 2, 3 Stat. 361. Compare, but 
as to reviving an embargo act, the Act of May 1, 1810, c. 39, § 4, 
2 Stat. 605. 

Likewise, Congress has passed numerous acts laying tonnage and 
other duties on foreign ships, in retaliation for duties enforced on 
united States vessels, but providing that if the Presjdent should be 
satisfied that the countervailing duties were repealed or abolished, 
th~ he might by proclamation suspend the duties as to vessels of 
the nation so acting. Thus, the President has been "authorized" to 
proclaim the suspension. Act of January 7,1824, c. 4; § 4, 4 Stat. 3; 
Act of May 24, 1828, c. 111, 4 Stat. 308; Act of July 24, 1897, c. 13, 
30 Stat. 214. Or it has been provided that the suspension should take' 
effect whenever the President "shall be satisfied" that the discriminat-' 
ing duties have been abolished. Act of March 3, 1815, c. 77, 3 Stat.. 
224; Act of May 31, 1830, c. 219, § 2, 4 Stat. 425. Or that the 
President "may direct" that the tonnage duty shall cease to be levied 
in such circumstances. Act of July 13, 1832, c. 207, § 3, 4 Stat. 578. 
And compare Act of June 26, 1884, c. 121, § 14, 23 Stat. 53, 57. 

Other acts, for retaliation against discriminations as to United 
States commerce, have placed broad powers in the hands of the Presi
dent, "authorizing" even the total exclusion of vessels of any foreign 

, country so offending (Act of June 19, 1886, c. 421, § 17, 24 Stat. 79, 
83), or the increase of duties on its goods or their total exclusion 
{roni the United States (Act of June 17, 1930, c. 497, § 388, 46 Stat. 
590, 704), or the exclusion of its goods or the detention, in certain 
circumstances, of its xessels, or the exclusion of its vessels or nationals 
from privileges similar to those which it has denied to citizens of the 
,UT'ited States (Act of September 8, 1916, c. 463, §§ 804-806, 39 Stat. 
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seen upon comparison. The resolution of March 14, 1912, 
provides: 

"That whenever the President shall find that in any 
American country conditions of dOIrestic violence exist 
which are promoted by the use of arms or munitions of 
war procured from the United States, and shall make 
proclamation thereof, it shall be unlawful to export ex
cept under such limitations and exceptions as the Presi

756, 799-800). As to discriminations by particular countries, it has 
been made lawful for the President, by proclamation, which he "may 

.in his discretion, apply . . . to any part or all" of the subjects 
named, to exclude certain goods of the offending country, or its 
vessels. Act of March 3, 1887, c. 339, 24 Stat. 475. And compare_ 
Act of July 26, 1892, c. 248'-27 Stat. 267. Compare, also, authority 

-~. 

given the Postmaster General to reduce or enlarge rates of foreign 
postage, among other things, for the purpose of counteracting any 
adverse measures affecting our postal intercourse with foreign coun
tries. Act of March 3, 1851, c. 20, § 2, 9 Stat. 587, 589. 

The President has been "authorized" to suspend an act providing 
for the exercise of judicial functions by ministers, consuls and other 
Micers of the United States in the Ottoman dominions and Egypt 
whenever he "shall receive satisfactory information" ·that the govern
ments concerned have organized tribunals likely to secure to United 
States citizens the same impartial justice enjoyed under the judicial 
functions exercised by the United States officials. Act of ::<'larch 23, 
1874, c. 62, 18 Stat. 23. 

Congress has also passed acts for the enforcement of treaties or 
conventions, to be effective only upon proclamation of the President. 
Some of them may be noted which "authorize" the President to make 
proclamation when he shall be "satisfied" or shall receive "satisfactory 
evidence" that the other nation has complied: Act of August 5, 1854, 
c. 269, §§ 1, 2, 10 Stat. 587; Act of March 1, 1873, c. 213, §§ 1, 2,
 
17 Stat. 482; Act of 'August 15, 1876, c. 290, 19 Stat. 200; Act of
 
December I?, 1903, c. 1, §'1, 33 Stat. 3. Ct. Act of June 11, 1864,
 
~. 116, § 1, 13 Stat. 121; Act of Febnlll,ry 21, 1893, c. 1!1O, 27 Stat.
 
472.
 
/ Whe.re appropriate, Congress has provided that violation of the
 
President's proclamations authorized by the foregoing acts shall be
 
penalized. See, e. g., Act of June 19, 1886; Act of March 3, 1887;
 
Act'of September 8,1916; Act.of June 17, 1930--al1 supra.
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dent shall prescribe any arms or munitions of war fr9m 
any place in the United States to such country until 
otherwise ordered by the President or by Congress. 

"SEC. 2. That any shipment of material hereby de
clared unlawful after such a proclamation shall be pun
ishable by fine not exceeding ten thousand dollars, or 
imprisonment not exceeding two years, or both." 

The third resolution is in substantially the same terms, 
but extends to any country in which the United States 
exercises extraterritorial jurisdiction, and provides for 
the Presid'ent's action not only when conditions of domes
tic violence exist which are promoted, but also when 
such conditions may be promoted, by the use of such 
arms or munitions of war. 

We had occasion to review these embargo and kindred 
acts in connection with an exhaustive discussion of the 
general jsubject of delegation of legislative power in a 
recent case, Panama Refining Co. v. Ryan, 293 U. S. 388, 
421-422, and in justifying such acts, pointed out that 
~hey confided to the President "an authority which was 
cognate to the conduct by him of the foreign relations 
of the government." 

The result of holding that the joint resolution here 
under attack is void and unenforceable as constituting 
an unlawful delegation of legislative power would be to. 
stamp this multitude of comparable acts and resolutions 
as likewise invalid. And while this court may not,. and 
should not, hesitate to declare acts of Congress, however 
many times repeated, to be unconstitutional if beyond 
all rational doubt it finds Jhem to be so, an impressive 
array of legislation. such as we have just set forth,. en
acted by nearly every Congress from the beginning of our 
national existence to the present day, must be given un
usual weight in the process of reaching a correct deter
mination of the problem. A legislative practice such as 
we have here, evidenced not by only occw;;ional instances; . 

I 
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but marked by the movement of a steady stream for a 
century and a half of time, goes a long way in the direc
tion of proving the presence of unassailable ground for 
the" constitutionality of the practice, to be found in the 
origin and history of the power involved, or in its nature, 
or in both combined.' 

In The Laura, 114 U. S. 411, 416, this court answered 
, a challenge to the constitutionality of a statute authoriz
. ing the Secretary of the Treasury to remit or mitigate 

fines and penalties in certain cases, by repeating the lan
guage of a very early case (Stuart v. Laird, 1 Cranch 299, 
309) that the long practice and acquiescence under the 
statute was a "practical exposition ... too strong and 
obstinate to be shaken or controlled. Of course, the ques
tion is at rest, and ought not now to be disturbed." In 
Burrow-Giles Lithographic Co. v. Sarony, 111 U. S. 53, 
57, the constitutionality of R. S. § 4952, conferring Upon 
the author, inventor, designer or proprietor. of a photo
~graph certain rights, was involved. Mr. Justice Miller, 
speaking for the court, disposed of the point by saying: 
"The construction placed upon the Constitution by' the 
first act of 1790, and the act of 1802, by the men who were 
contemporary with.its formation, many of whom were 
members of the convention which framed it, is of itself 
entitled to very gre.at weight, and when it is remembered 
that the rights thus established have not be~n disputed 
during a period of nearly a century, it is almost con~ 
elusive." 

In Field v. Clark, 143 U. S. 649, 691, this court declared 
that" . . . the practical construction of the Constitution, 
as given by !so .many acts of Congress, and embracing 
atinost the entire period of our national existence, should 
not be overruled, unless upon a conviction that such legis
lation was clearly incompatible with the supreme law of 
the land." The rule is one which has been stated anq 
applied many t~es by .this court. As examples, see 
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Ames v. Kansas, 111 U. S. 449,469; McCulloch v. Mary
land, 4 Wheat. 316, 401; Downes v. Bidwell, 182 U. S. 
244,286. 

The uniform, long-continued and undisputed legisla
tive practice just disclosed rests upon an admissible view 
of the Constitution which, even if the practice found far 
less support in principle than we think it does, we should 
not feel at liberty at this late day to disturb. 

We deem it unnecessary to consider,' seriatim, the sev
eral clauses which are said to evidence the unconstitu
tionality of the Joint Resolution as'involving an unlaw
ful delegation of legislative power. It is enough to sum
marize by saying that, both upon principle and. in ac
cordance with precedent, we conclude there is sufficient 
warrant for the broad discretion vested in the President 
to determine whether the enforcement of the statute will 
have a beneficial effect upon the reestablishment of peace 
in the affected countries; whether he shall make procla

- mation to bring the resolution into operation; whether 
and when the resolution shall cease to operate and to 
make proclamation accordingly; and to prescribe limita
tions and exceptions to which the enforcement 0: the 
resolution shall be subject. 

Second. The second point raised by the· demurrer was 
that the Joint Resolution never became effective because 
the President failed to find essential jurisdictional facts;. 
and the third point was that the second proclamation of 
the President operated to put an end to the alleged lia
bility of appellees under the Joint Resolution. In respect 
of both points, the court below overruled the demurrer, 
and thus far sustained the government. 

The government contends that upon an appeal by the 
United States under the Criminal Appeals Act from a de
cision holding an indictment bad. the jurisdiction of the 
court does not extend to questions decided in favor of the 
United States, but that such questions may only be re
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viewed in the usual way after conviction. We find noth
ing in the words of the statute or in its purposes which 
justifies this conclusion. The demurrer in the present case 
challenges the validity of the statute upon three separate 
and distinct grounds. If the court below had sustained 
the demurrer without more, an appeal by the government 
necessarily would ,have brought here for our determina
tion all of these grounds, since in that case the record 
would not have disclosed whether the court considered 
the statute invalid upon one particular ground or upon 
all of the grounds alleged. The judgment of the lower 
court is that the statute is invalid. Having held that this 
judgment cannot be sustained upon the particular ground 
which that court assigned, it is now open to this court to 

)inquire whether or not the judgment can be sustained 
upon the rejected grounds which also challenge the valid
ity of the statute and, therefore, constitute a proper sub
ject of review by this court under the Criminal Appeals 
Act. United States v. Hastings, 296 U. S. 188, 192. 

In Lan~8 v. Green, 282 U. S. 531, where the decree 
of a district court had been assailed upon two grounds 
and the circuit court of appeals had sustained the attack 
upon one of s~ch grd\mds only, we held that a respondent 
in certiorari might nevertheless urge in this court in sup
port of the -decree the groun~ which the intermediate 
appellate court had rP.lp.c£ed~ That principle' is appli
cable here. 

We proceed, then, to a consideration of the second and 
.1i';. 

third grounds of the demurrers which, as we have said, 
the court below rejected: . ,. i 

L The Executive proclamation recites, "I have found 
that the prohibition of the sale of arms and munitions 
of war in the United States to those countries now en
gaged inan'ned conflict in·the Chaco may cont~bute to 
the reestablisluiient of peace between those countries, 
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and that I have consulted with the governmeI'ts of other 
American Republics and have been assured of the coop
eration of such governments as I have deemed necessary 
as contemplated by the said joint resolution." This find
ing satisfies every requirement of the Joint Resolution. 
There is no suggestion that the resolution is fatally uncer
tain or indefinite; and a finding which follows its lan
guage, as this finding does, cannot well be challenged as 
insufficient. 

But appellees, referring to the words which we have 
italicized above, contend. that the finding is insufficient 
because the President does not declare that the coop
eration of such governments as he deemed necessary in
cluded any American republic and, therefore, the recital 
cqntains no affirmative showing of compliance in this re
spect with the Joint Resolution. The criticism seems to 
us wholly wanting in substance. The President recites 
that he has consulted with the governments of other 
American republics, and that he has been assured of the 
cooperation of such governments as he deemed necessary 
as contemplated by the joint resolution. These recitals, 
construed together, fairly include within their meaning 
American republics. 

2. The second proclamation of the President, revoking 
the first proclamation, it is urged, had the effect of putting 
an end to the Joint Resolution, and in accordance with a 
well-settled mle, no penalty could be enforced or punish
ment inflicted thereafter for an offense committed during 
the life of the Joint Resolution in the absence of a provi
sion in the resolution to that effect. There is no doubt 
as to the general rule or as to the absence of a saVIng 
clause in the Joint Resolution. But is the case presented 
one whi~h makes the rule applicable? 

It was not within the power of the President to repeal 
. the Joint Resolution; and his second proclamation did not 
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purport to do so. It "revoked" the first proclamation; 
and the question is, did tpe revocation of· the proclama
,tion have the effect of abrogating the resolution or of pre
cluding its enforcement in so far as that involved the pros
ecution and pqnishment of offenses committed during 
the life of the ~rst proclamation? Weare of opinion that 
it did not. 

Prior to the first proclamation, the Joint Resolution 
was an existing law, but dormant, awaiting the creation 
of a particular situation to render it active. No action or 
lack of action on the .part of the President couid destroy 
its potentiality. Congress alone could do that. The hap
pening of the designated events-namely, the finding of 
certain conditions and the proclamation by the Presi
dent----did not call the law into being. It cI:eated the occa
sion for it to function. The second proclamation did not 

, put an end to the law or affect what had been done in 
violation of the law. The effect of the proclamation was 
simply to remove for the future, a condition of affairs 
which admitted of its exercise. 

We should have had a different case if the Joint Reso
lution had expired by its own t~rms upon the issue of the 
second proclamation. Its operative force, it is true, was 
limited to the period of time covered by the first procla
mation. And when the second proclamation was issued, 
the resolution ceased to be a rule for the future. It did 
not cease to be the law for the antecedent period of time. 
The disti:p.ction is clearly' pointed out by the Superior 
Court of Judicature of New Hampshire in Stevens v. Di
mond, 6 N. H. 330, 332, 333. There, a town by-law pro
vided that if certain animals should be found going at 
large between the first day of April and the last day of 
October, ~tc., the owner would incur a prescribed penalty. 
The trial court directed the jury that the by-law, being 
in force for a. y~ar only" had expired so that the defendant 
could nott be called upon to answer for a violation which 
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occurred during the designated periou. The state appel
late court reversed, saying that when laws "expire by their 
own limitation, or are repealed, they cease to be the law 
in relation to the past, as well as the future, and can no 
longer be enforced in any case. No case is, however, to 
be found in 'which it was ever held before that they thus 
ceased to be law, unless they expired by express limita
tion in themselves, or were repealed. It has never been 
decided that they cease to be law, merely because' the 
time they were intended to regulate had expired.... A 
very little consideration of the subject will convince any 
one that a limitation of the time to which a statute is to 
apply, is a very different thing from the limitation of the 
time a statute is to eontinue in force." 

The first proclamation of the President ,vas in force 
from the 28th rlay of May, 193·4:, to the 14th day of No
vember, 1935. If the Joint Resolution had in no way de
pe~ded upon Presidential action, but had provided ex
plicitly that, at any time between Ma.y 28, 1934, and 
November 14, 1935, it should be unlawful to sell arms or 
munitions of war to the countries engaged in armed con
flict in the Chaco, it certainly could not be successfully 
contended that the law would expire with the passing of 
the time fixed in respect of offenses committed during 
the period. 

The judgment of the court below must be reversed and 
the cause remanded for further proceedings in accordance 
with the foregoing opinion. 

Reversed. 

.MR. JUSTICE 1IcREYNOLDS does not agree. He is of 
opinion that the court below reached the right conclu
sion and its judgment ought to be affirmed. 

'Tn. JesTlcE :-;TO?-<E took no part in the consideration or 
decision ()f th is C3.:'e. 




