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The Constitution Project (TCP) submits this statement to urge Congress to continue to press the
Obama administration for more transparency around U.S. targeted killing policies and practices.
Targeted killing presents fundamental legal, ethical, and constitutional questions that concern us
all. Our constitutional system of checks and balances requires that such policies and practices be
subject to careful oversight by Congress and consideration and debate by an informed public.
Neither is possible when the rules and standards by which the executive branch operates remain
secret.
The Constitution Project is a nonpartisan organization that promotes and defends constitutional
safeguards. TCP brings together legal and policy experts from across the political spectrum to
promote consensus solutions to pressing constitutional issues.
On February 23, 2013, TCP’s Liberty and Security Committee issued a statement titled Lift the Veil of
Secrecy on Targeted Killing.1 The Liberty and Security Committee, formed in the aftermath of the
terrorist attacks of 9/11, works to ensure that our government protects both our national security
and our civil liberties. Signed by 24 policy and legal experts, former government officials, former
military and intelligence personnel, and prominent academics, Lift the Veil of Secrecy calls on the
President to:

1



Release to the public the actual [Office of Legal Counsel (OLC)] opinions regarding the scope
of the President’s targeted killing authority, and any other operative rules and legal
guidance for the targeted killing program. To the extent that any of those documents
contains properly classified information, such as the facts of a particular case or intelligence
sources and methods, that information should be redacted, but should not prevent release
of the documents themselves.



Provide comprehensive information to all congressional committees of jurisdiction.
Although properly classified information cannot be made public, it should still be shared
fully with those committees and their cleared staff. The executive branch does not have the

Hereinafter Lift the Veil of Secrecy. The full statement is attached as an Appendix.

authority to tell Members of Congress not to share information with their staff, and
Members of Congress should insist that the executive branch share such information.2
We understand that members of the Judiciary Committee have been provided with some of the OLC
opinions that analyze lethal targeting operations, in particular those that relate to American citizen
targets.3 That is a step in the right direction and we appreciate Committee members’ efforts to pry
loose those documents. But Congress deserves, and should demand, more. At a minimum, the
administration should turn over all memoranda that reflect its operative interpretations of law and
rules concerning the lethal targeting of any person, as well as the legal criteria for identifying
targets.4
That same information should also be disclosed to the American public, with redactions only where
necessary to protect properly classified information. “In a democracy that rests on the rule of law, a
policy of targeted killing demands public authority, public debate, and public accountability.”5
Open government should not be a partisan issue. TCP’s Liberty and Security Committee is cochaired by David Cole, a Georgetown law professor and the legal affairs correspondent for the
Nation, and David Keene, former chairman of the American Conservative Union. In a March 14,
2013 Los Angeles Times op-ed, they wrote:
There may not be much that can unite conservatives and liberals these days, but a
commitment to transparent government should be something we can all agree on. …
There is simply no legitimate reason to withhold from the American people the legal
rules and standards under which our government operates, particularly when asserting
the power to take human life.6

Not only does the call to shed light on targeted killing policies and practices cross party lines, it also
finds support among former intelligence officials. According to two such officials who are also
Liberty and Security Committee members who joined in Lift the Veil of Secrecy:
We have a significant stake in open government, both as former intelligence officials
and as public citizens. We understand from experience the government’s need to keep
certain information secret. Intelligence officers whose work is critical to our national
security couldn’t do their jobs if properly classified information, such as intelligence
sources and methods and sensitive operational details, were open to the public. Yet we
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Id.
We understand this to be the same information provided previously to the Senate Select Committee on
Intelligence, and most recently to the House Judiciary Committee.
4
This includes the operative law, rules and criteria for the reported practice of so-called “signature” strikes.
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David Cole, It’s Time to Stop Killing in Secret, New York Review of Books Blog, November 28, 2012,
http://www.nybooks.com/blogs/nyrblog/2012/nov/28/its-time-stop-killing-secret/.
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David Cole and David Keene, Secrets No President Should Keep, Los Angeles Times, March 14, 2013,
http://articles.latimes.com/2013/mar/14/opinion/la-oe-0314-cole-transparency-drone-obama-20130314.
3

also believe that when the cloak of secrecy extends too far – as it has with the targeted
killing program and the previous “enhanced interrogation” program – both our
democracy and our security suffer.
…
When the rules are clear, officials carrying out national security policies can do so with
confidence that they are acting within the bounds of the law. The government can build
the public support necessary to sustain such programs over time.7

Excessive government secrecy has been recognized as a threat to the very roots of our democracy
and the legitimacy of those who govern. There is no way to know if the President is executing the
laws faithfully, as the Constitution requires, if the operative rules and procedures he is following
remain hidden behind closed doors. The executive branch has a constitutional obligation to disclose
the information Congress needs to fulfill its oversight function and the American public needs to
effectively evaluate the actions of its political leaders. Should the President continue to refuse to
fulfill that obligation in the targeted killing context, we urge Congress to use the powers at its
disposal to compel increased transparency.
Scott Roehm
Policy Counsel
The Constitution Project
1200 18th Street, NW
Suite 1000
Washington, DC 20036
202-580-6930
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LIFT THE VEIL OF SECRECY ON TARGETED KILLING
According to a recent report from the Council on Foreign Relations, the United States has used
unmanned drones to conduct over 400 lethal strikes against certain terrorism suspects in the
context of the conflict against al Qaeda and its associated forces.1 At least one American citizen
has been targeted, and at least three American citizens2 are among the estimated several thousand
people who have been killed.3
High-level government officials have spoken in general terms about the executive branch’s
“targeted killing” program, and the program has been the subject of much popular speculation
and (partially informed) debate. Yet most of the legal analysis upon which the executive branch
relies to justify targeted killing, as well as the rules that have been developed to govern the
program’s operation, remain cloaked in secrecy. That is unacceptable. “In a democracy that rests
on the rule of law, a policy of targeted killing demands public authority, public debate, and
public accountability.”4
Over the past several years the Obama administration has developed operative rules and
procedures to guide targeted killings, but has done so behind closed doors.5 Both Congress and
the American people have repeatedly – and rightly – called for more transparency into the
program to little avail. Members of the Senate Select Committee on Intelligence (SSCI) have
long sought the actual legal opinions that analyze the scope of the president’s targeted killing
authority – particularly with respect to American citizens.6 According to reports, the president
has only provided the committee with four of the opinions drafted by lawyers from the Office of
Legal Counsel (OLC). Even then, the president limited the Committee’s access by refusing to
permit SSCI Members to retain copies of these documents or to share them with committee staff.
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Micah Zenko, Reforming U.S. Drone Strike Policy, Council Special Report No. 65, Council on Foreign Relations
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(corrected opinion granting the government’s motion for summary judgment and denying plaintiffs’ cross motion for
summary judgment).
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CIVILIANS FROM US DRONE PRACTICES IN PAKISTAN (2012) (“LIVING UNDER DRONES”) at 43-54 (analyzing sources of aggregate
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Feinstein Statement on Intelligence Committee Oversight of Targeted Killings (February 13, 2013),
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For the president to withhold information from Congress regarding a program that Congress
must fund, or to direct how Congress may use information to which it is entitled, violates
constitutional principles of checks and balances. Similarly, the Department of Justice (DOJ)
continues to fight tooth and nail in litigation under the Freedom of Information Act that seeks the
public release of those opinions and other targeted killing records, refusing even to acknowledge
the program’s existence.7
On February 4, 2013, NBC News made public a DOJ white paper entitled “Lawfulness of a
Lethal Operation Directed Against a U.S. Citizen Who Is a Senior Operational Leader of AlQa’ida or An Associated Force.”8 The white paper adds some details to the limited disclosures
made in previous public speeches by former State Department Legal Advisor Harold Koh,9
Attorney General Eric Holder,10 and CIA director-nominee (then-counterterrorism advisor to the
president) John O. Brennan11 that broadly outlined the targeted killing program. However, the
leaked white paper is no substitute for the operative legal and policy analyses.12 Indeed, the
white paper is woefully inadequate to answer fundamental legal, ethical, and constitutional
questions about when, if ever, it can be lawful for the government to engage in targeted killing.
What level of proof is necessary to place somebody on the “kill list?” What procedural
protections are in place to minimize the risk of false positives? Is anyone charged with making
the case for keeping a putative target off the list? When, if ever, does the president have the
authority to order that an individual, who is not presently engaged in an attack against the United
States, may be killed rather than captured? How do government officials determine that the
threat an individual poses is sufficiently “imminent” to justify a decision to target rather than
seek to capture? Does the president claim the power to engage in targeted killing on U.S. soil?
Does the president ever have the right to kill American citizens without acknowledging that he
has done so? Or, does due process forbid the secret killing of one's own citizens?
President Obama entered office promising an unprecedented level of openness in government. In
a January 2009 memorandum to executive branch departments and agencies, he explained that
government should be both transparent, because “[t]ransparency promotes accountability and
provides information for citizens about what their Government is doing,” and participatory,
because “[p]ublic engagement enhances the Government's effectiveness and improves the quality
7
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of its decisions.”13 On April 16, 2009, President Obama, citing again his commitment to
transparency and accountability, released the previously secret DOJ memorandums underlying
the prior administration’s approach to counterterrorism interrogations because “withholding
these memos would only serve to deny facts that have been in the public domain for some time.
This could contribute to an inaccurate accounting of the past, and fuel erroneous and
inflammatory assumptions about actions taken by the United States.”14 More recently, the
president pledged to better inform the American people of the “constraints” and “legal
parameters” of counterterrorism efforts.15 For the very reasons he has stated repeatedly since
taking office, the president must now make good on those assurances. Specifically with respect
to the targeted killing program, we urge the president to:
1. Release to the public the actual OLC opinions regarding the scope of the president’s
targeted killing authority, and any other operative rules and legal guidance for the
targeted killing program. To the extent that any of those documents contains properly
classified information, such as the facts of a particular case or intelligence sources and
methods, that information should be redacted, but should not prevent release of the
documents themselves.
2. Provide comprehensive information to all congressional committees of jurisdiction.
Although properly classified information cannot be made public, it should still be shared
fully with those committees and their cleared staff. The executive branch does not have
the authority to tell Members of Congress not to share information with their staff, and
Members of Congress should insist that the executive branch share such information.
The lack of transparency around the targeted killing program is emblematic of a deeply troubling
and increasingly pervasive larger problem that has plagued a succession of administrations:
“secret law.” The legal rules and standards under which our government operates should not be
secret. While counterterrorism tactics and military strategy may be appropriately withheld from
public disclosure, the public has a right to know the legal framework within which these and
other operations are conducted, including the safeguards in place to protect constitutional and
legal rights. While the president must be able to obtain frank and confidential legal advice about
how the law may apply in particular circumstances, the governing rules themselves can never be
secret. Our Liberty and Security Committee addressed this issue in the fall of 2012 with regard to
opinions of the Foreign Intelligence Surveillance Court (FISC). In our Report on the FISA
Amendments Act of 2008 we stated that “significant decisions by the FISC should be released
even if in redacted form or, at a minimum, summarized in an unclassified report. Although the
specific facts showing the justification for surveillance in particular cases may remain classified,
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the standards and analysis being applied by the FISC should be made public.”16 This same
analysis applies to OLC opinions and any other documents that set forth the legal standards
under which the executive branch operates.
Our constitutional system of checks and balances demands robust oversight by Congress and
consideration and debate by an informed public. Neither is possible when the rules are hidden
from Congress and from public view. Sensitive operational and intelligence details may of
course remain appropriately classified. But the regime of law and applicable rules that govern
national security programs must be made public. Our government’s commitment to transparency
must not evaporate the moment that national security concerns are invoked.
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The Constitution Project, Liberty and Security Committee, Report on the FISA Amendments Act of 2008
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